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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Case No. 1:22-cv-07203-CBA-JRC
IN RE META MATERIALS INC.
SECURITIES LITIGATION PLAINTIFFS’ NOTICE OF MOTION
FOR PRELIMINARY APPROVAL
OF SETTLEMENT

TO THE CLERK OF THE COURT AND ALL PARTIES AND THEIR COUNSEL OF
RECORD:

PLEASE TAKE NOTICE that Lead Plaintiffs Kaoutar Kajjame, Philip Granite, and
Ricardo Joseph (collectively, “Plaintiffs”), by and through their undersigned counsel, hereby
respectfully move this Court, pursuant to Federal Rule of Civil Procedure 23, for entry of an Order:

1. Granting preliminary approval of the proposed Settlement;

2. Approving the proposed form and manner of providing notice of the proposed

Settlement to Class members;

3. Certifying the proposed Settlement Class for purposes of the Settlement; and

4, Scheduling a Settlement Fairness Hearing.

PLEASE TAKE FURTHER NOTICE that in support of this Motion, the undersigned
submits the accompanying Memorandum of Law, the Declarations of Adam M. Apton, Paul
Mulholland, Kaoutar Kajjame, Philip Granite, and Ricardo Joseph, and all exhibits attached
thereto. The terms of the proposed Settlement are set forth in the Stipulation and Agreement of
Settlement dated January 19, 2024 (the “Stipulation’), which was entered into by all Parties in the
above-captioned action. Plaintiffs also submit a Proposed Order.

Defendants do not oppose the Motion.
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DATED: January 19, 2024 Respectfully submitted,

LEVI & KORSINSKY, LLP

s/ Adam M. Apton
Adam M. Apton
Devyn R. Glass
33 Whitehall Street, 17th Floor
New York, New York 10004
Telephone: (212) 363-7500
Fax: (212) 363-7171
aapton@zlk.com
dglass@zlk.com

Lead Counsel for Plaintiffs and the Class
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Lead Plaintiffs Kaoutar Kajjame, Philip Granite, and Ricardo Joseph (collectively,
“Plaintiffs”), on behalf of themselves and the proposed Settlement Class, respectfully submit this
memorandum of law in support of their unopposed motion, for entry of an Order: (i) granting
preliminary approval of the proposed Settlement; (ii) approving the form and manner of providing
notice of the Settlement to Class Members; (iii) certifying the proposed Settlement Class for
purposes of Settlement; and (iv) scheduling a hearing for final approval of the Settlement (the
“Settlement Fairness Hearing”).!

PRELIMINARY STATEMENT

Plaintiffs have negotiated a Settlement that provides a strong and immediate recovery to
Class Members that is highly favorable in light of the risks of continued litigation. Pursuant to the
proposed Settlement, Meta Materials, on behalf of all Defendants,? has agreed to pay, or cause to
be paid, $3,000,000 in cash for the benefit of the Settlement Class in exchange for the settlement
of all claims asserted in the Action, the dismissal with prejudice of the Consolidated Complaint,
and the release of all Released Plaintiffs” Claims by Plaintiffs and the other members of the
Settlement Class against Defendants and Defendants’ Releasees.

The Settlement provides a substantial, immediate, and guaranteed recovery for the
Settlement Class, eliminates additional costs to the Parties, and circumvents future risks of
litigation. These risks include disputes over liability and damages concerning Plaintiffs’ ability to
prove falsity, scienter, loss causation, and damages given Defendants’ reliance on expert advice

and the market’s reaction (or lack thereof) to news from the Company. In addition, Plaintiffs faced

1 All capitalized terms used and not otherwise defined in this Memorandum have the meanings ascribed to them in the
Stipulation of Settlement dated January 19, 2024 (“Stipulation” or “Stip.”), filed herewith.

2 Defendants are Meta Materials Inc. f/k/a Torchlight Energy Resources, Inc. (“Meta Materials”), George Palikaras,
Kenneth Rice, Greg McCabe, and John Brda (the “Individual Defendants,” with Meta Materials, “Defendants,” and
together with Plaintiffs, the “Parties”).
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numerous other risks unique to large complex class action litigation, such as their ability to secure
and maintain a certified class as well as recover any award obtained at trial. For these reasons and
others, the Settlement is fair, reasonable, adequate, and in the Settlement Class Members’ best
interest. The Settlement is the product of vigorous good-faith, arm’s-length negotiations between
experienced counsel, including significant mediation efforts overseen by Jed D. Melnick, Esg. of
JAMS ADR, a nationally recognized mediator. The Settlement meets the requirements of Federal
Rule of Civil Procedure (“Rule”) 23(e) and Second Circuit precedent. Moreover, the proposed
content and manner of providing notice satisfies requirements imposed by Rule 23, the Private
Securities Litigation Reform Act of 1995 (“PSLRA”), and due process. For these reasons, the
Court should approve Plaintiffs’ motion.
FACTUAL AND PROCEDURAL BACKGROUND

l. SUMMARY OF THE LITIGATION

The initial complaint in this Action was filed on January 3, 2022. ECF No. 1. The operative
complaint, the Consolidated Complaint, was filed on August 29, 2022, asserting violations of
Sections 10(b), 14(a), and 20(a) of the Securities Exchange Act of 1934 (the “Exchange Act”),
SEC Rule 10b-5 promulgated thereunder, and Sections 11 and 15 of the Securities Act of 1933
(“Securities Act”), on behalf of all persons and entities who purchased or acquired Meta Materials’
publicly traded securities: (i) between September 21, 2020 and June 24, 2022 at approximately 12:59
pm EDT, inclusive; and/or (ii) pursuant and/or traceable to the Registration Statement issued in
connection with the business combination between Torchlight and Meta Materials, and who were
damaged thereby. ECF No. 46.

Meta Materials is the product of a reverse merger with Torchlight Energy Resources Inc.

(“Torchlight). The Consolidated Complaint alleges that at the time of the merger, Meta Materials
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had not developed any products that were ready to be manufactured on a “scaled” basis or sold at
“commercial” levels. Instead, it had accumulated a deficit of over $52 million, was in breach of its
debt covenants, and had an outstanding “going concern” qualification. The Consolidated Complaint
further alleges that Torchlight was also on the verge of financial ruin. As a failing oil and gas
company, it had accumulated losses of nearly $100 million and had issued similar doubts over its
ability to stay in business. Its executive officers were owed back-pay and were using personal assets
to sustain company operations.

The precarious financial position of each company ultimately brought them together,
damaging thousands of investors in the process. Torchlight was publicly traded on the Nasdaqg Capital
Market and, consequently, provided Meta Materials with access to public equity. Meta Materials,
meanwhile, provided Torchlight and its executives with the ability to avoid bankruptcy while also
triggering lucrative “change in control” provisions and retaining ownership over legacy oil and gas
assets that they could sell at their discretion.

While mergers often provide each party with advantageous outcomes, they cannot be secured
through fraudulent means. The Consolidated Complaint alleges, however, that is exactly what
occurred here. To consummate this transaction, Defendants overstated the development status of Meta
Material’s products and misrepresented the benefits the merger provided to current and prospective
investors. Instead of gaining access to a high-tech company with products in multiple markets,
investors received shares in a failing operation with no marketable products. Worse still, the
Consolidated Complaint alleges that the Company’s executive officers sought to use the merger to
personally enrich themselves at the expense of public shareholders.

The Consolidated Complaint alleges that the truth about Meta Materials’ technologies,

development, scalability, and financial condition was ultimately revealed in a series of corrective
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disclosures, causing significant damages to investors who purchased Meta Materials Securities
based in part on Defendants false statements and omissions.

On October 13, 2022, Defendants moved to dismiss Plaintiffs’ Consolidated Complaint
pursuant to Federal Rules of Civil Procedure 12(b)(6) and 9(b). ECF Nos. 51, 52. Plaintiffs opposed
Defendants’ motion on November 29, 2022 (ECF No. 55), and Defendants replied in further support
of their motion on January 12, 2023 (ECF No. 54). On February 27, 2023, the Court held oral
argument on the motion. ECF No. 57.

On September 29, 2023, the Court issued an order granting Defendants’ motion to dismiss.
ECF No. 59. The Clerk entered Judgment in favor of Defendants dismissing the Action with
prejudice on October 3, 2023. ECF No. 60.

On October 27, 2023, Plaintiffs moved to vacate the dismissal with prejudice and requested
leave to amend the pleadings. ECF No. 62. Plaintiffs premised their motion on an extensive body
of Second Circuit precedent holding that plaintiffs in securities fraud actions should be given an
opportunity for leave to amend after a dismissal on the pleadings. Plaintiffs also argued that new
evidence obtained from confidential witnesses remedied several critical issues that led the Court to
dismiss the Action. Defendants responded in opposition to Plaintiffs’ motion on November 13,2023
(ECF No. 63), and Plaintiffs replied in further support of their motion on November 27, 2023 (ECF
No. 66). Defendants maintain their denial of any and all allegations of wrongdoing and deny that
they have committed any act or omission giving rise to any liability or violation of law.

1. NEGOTIATION OF THE SETTLEMENT

After Plaintiffs moved to vacate the Court’s dismissal with prejudice and requested leave to

amend the pleadings, the Parties began discussing the possibility of mediation. See Declaration of

Adam M. Apton (“Lead Counsel Decl.”) at 129.
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The Parties retained Mr. Melnick of JAMS ADR, a well-respected and highly experienced
mediator, to assist them in negotiating a potential resolution of the claims in the Action, and
scheduled mediation for December 14, 2023. See Lead Counsel Decl. at 130-32.

In advance of the scheduled mediation, the Parties exchanged mediation statements, which
addressed issues of liability and damages and presented the Parties’ respective view of the claims
and risks of continued litigation. See Lead Counsel Decl. at 31. On December 14, 2023, the Parties,
through counsel, participated in a full-day mediation session before Mr. Melnick in an attempt to
resolve the Action. Id. at 132.

Though mediation did not result in a resolution, the Parties continued to engage in settlement
negotiations thereafter, and on December 19, 2023, Plaintiffs and Defendants each agreed to settle
the Action for $3 million in response to a “mediator’s proposal” provided by Mr. Melnick. 1d. at 133.

On December 20, 2023, the Parties jointly notified the Court that a settlement-in-principle
had been reached, and Plaintiffs intended to file the necessary motion papers for preliminary
approval on or before January 19, 2024. ECF No. 68. And, in light of the settlement-in-principle,
the Parties jointly requested that, in the interim, all pending motions be kept on the docket and that
the case be administratively stayed. Id.

That same day, the Parties executed a memorandum of understanding, agreeing to settle
the Action for $3 million subject to the execution of a formal, final settlement agreement. See Lead
Counsel Decl. at 135.

On December 21, 2023, the Court issued an order granting the Parties request for an

administrative stay and instructed that the present motion be filed by January 19, 2024.
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1. THE TERMS OF THE PROPOSED SETTLEMENT

The Stipulation (together with its exhibits) constitutes the final and binding agreement
between the Parties. Pursuant to the Stipulation, Meta Materials, on behalf of all Defendants, will
pay or cause to be paid $3,000,000 in cash, which amount plus accrued interest comprises the
Settlement Fund. Stip. at §1.29. In exchange for monetary consideration, Plaintiffs agreed to the
release of all Released Plaintiffs’ Claims by Plaintiffs and the Settlement Class against Defendants
and Defendants’ Releasees. Stip. at 4.

The proposed Settlement Class is defined as consisting of:

(a) All Persons that purchased Meta Materials and/or Torchlight Energy Resources,

Inc. (“Torchlight”) publicly traded securities during the Class Period, and were

damaged thereby;

(b) All holders of Torchlight stock as of the May 5, 2021 record date, eligible to

vote on the proposed merger with Metamaterial, Inc. at Torchlight’s June 11, 2021

special meeting of shareholders, and were damaged thereby; and

(c) All holders of Torchlight stock as of June 28, 2021, the date the proposed merger
with Metamaterial, Inc. was consummated, and were damaged thereby.

Stip, at §1.27. Excluded from the Settlement Class are: (i) the Settling Defendants and their Related
Parties; (i) the officers, directors, and affiliates of Meta Materials, at all relevant times; (iii) Meta
Materials’ employee retirement or benefit plan(s) and their participants or beneficiaries to the
extent they purchased or acquired Meta Materials securities through any such plan(s); (iv) any
entity in which the Settling Defendants have or had controlling interest; (v) Immediate Family
members of any excluded person; and (vi) the legal representatives, heirs, successors, or assigns
of any excluded person or entity. Id.

The cost of Notice to the Settlement Class and settlement administration (“Notice and
Administration Expenses”) will be funded by the Settlement Fund. Stip. at 12.9. After a

competitive bidding process, Lead Counsel retained a nationally recognized class action settlement
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administrator, Strategic Claims Services, to administer the process of giving notice to the
Settlement Class, receive and assess claims submitted by Claimants and, upon Court approval,
distribute the Net Settlement Fund to Class Members. See Lead Counsel Decl. at 141.

The Notice provides that Lead Counsel will submit an application for an award of
attorneys’ fees in an amount not to exceed one-third of the Settlement Amount and litigation
expenses in an amount not to exceed $60,000, plus interest accrued on both amounts at the same
rate as earned by the Settlement Fund. See Stipulation, Ex. A-1 (“Notice”). The Notice also states
that Plaintiffs may also seek compensatory awards under the PSLRA not to exceed $10,000 in the
aggregate for all Plaintiffs. Id. Such fees, awards, and expenses shall be paid from the Settlement
Fund. Id.

While Plaintiffs believe that the merits of their case are strong, Defendants contend that
they did not violate the securities laws, did not act with scienter, and did not cause damages to the
Settlement Class. Plaintiffs recognize that they face numerous risks, including an unfavorable
decision on their motion to vacate the judgment, an unfavorable decision on a second motion to
dismiss or summary judgment, the possibility that a jury may not return a verdict in their favor or
may award damages less than the Settlement Amount, or an unfavorable appellate decision.
Moreover, even if Plaintiffs were able to achieve a favorable verdict, this would involve years of
delay and carry with it a risk that Plaintiffs may not be able to collect a judgment depending on
Meta Materials’ financial condition. Given these significant risks, Plaintiffs and Lead Counsel
believe that the proposed Settlement provides an excellent result, is in the best interest of the

Settlement Class.
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ARGUMENT
l. THE PROPOSED SETTLEMENT WARRANTS PRELIMINARY APPROVAL.

A. Legal Standard for Judicial Approval of Class Action Settlements.

The Second Circuit recognizes the “strong judicial policy in favor of settlements,
particularly in the class action context.” Wal-Mart Stores, Inc. v. Visa U.S.A., Inc., 396 F.3d 96,
116 (2d Cir. 2005); see also In re IMAX Sec. Litig., 283 F.R.D. 178, 188 (S.D.N.Y. 2012). 2 Courts
should approve a class action settlement if it is “fair, reasonable, and adequate.” See Fed. R. Civ.
P. 23(e)(2); see also In re Citigroup Inc. Bond Litig., 296 F.R.D. 147, 154 (S.D.N.Y. 2013); In re
Am. Int’l Grp., Inc. Sec. Litig., 293 F.R.D. 459, 464 (S.D.N.Y. 2013).

“Review of a proposed class action settlement generally involves a two-Step process:
preliminary approval and a subsequent ‘fairness hearing.”” In re Initial Pub. Offering Sec. Litig.,
243 F.R.D. 79, 87 (S.D.N.Y. 2007), adhered to on reconsideration, 2007 WL 844710 (S.D.N.Y.
Mar. 20, 2007). “In considering preliminary approval, courts make a preliminary evaluation of the
fairness of the settlement, prior to notice” and “[o]nce preliminary approval is bestowed, the
second step of the process ensues: notice is given to the class members of a hearing, at which time
class members and the settling parties may be heard with respect to final court approval.” In re
Nasdaqg Mkt.-Makers Antitrust Litig., 176 F.R.D. 99, 102 (S.D.N.Y. 1997). “Preliminary approval
is not tantamount to a finding that [a proposed] settlement is fair and reasonable. . . . Instead, at
this stage, we need only decide whether the terms of the Proposed Settlement are at least
sufficiently fair, reasonable and adequate to justify notice to those affected and an opportunity to
be heard.” In re LIBOR-Based Fin. Instruments Antitrust Litig., 2014 WL 6851096, at *2

(S.D.N.Y. Dec. 2, 2014). Additionally, “courts should give proper deference to the private

3 Unless otherwise noted, all emphasis is added, and internal quotations and citations are omitted throughout.
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consensual decision of the parties,” and should bear in mind “the unique ability of class and
defense counsel to assess the potential risks and rewards of litigation.” Waterford Twp. Police &
Fire Ret. Sys. v. Smithtown Bancorp, Inc., No. 10-CV-864 (SLT) (RER), 2015 U.S. Dist. LEXIS
73276, at *18 (E.D.N.Y. Apr. 17, 2015).

Rule 23(e)(1) provides that preliminary approval should be granted where “the parties
show(] that the Court will likely be able to: (i) approve the proposal under Rule 23(e)(2); and (ii)
certify the class for purposes of judgment on the proposal.” Fed. R. Civ. P. 23(e)(1). Pursuant to
Rule 23(e)(2), courts assessing settlement approval consider whether:

(A)  The class representatives and class counsel have adequately represented the class;
(B)  The proposal was negotiated at arm’s length;
(C)  The relief provided for the class is adequate, taking into account:
Q) The costs, risks, and delay of trial and appeal;
(i) The effectiveness of any proposed method of distributing relief to the class,
including the method of processing class-member claims;
(ili)  The terms of any proposed award of attorneys’ fees, including timing of
payment; and
(iv)  Any agreement required to be identified under Rule 23(e)(3);
(D)  The proposal treats class members equitably relative to each other.

Fed. R. Civ. P. 23(e)(2). These factors “add to, rather than displace, the Grinnell factors.” In re
Payment Card Interchange Fee & Merch. Disc. Antitrust Litig., 330 F.R.D. 11, 29 (E.D.N.Y.
2019). Courts in the Second Circuit have long considered the Grinnell factors, to evaluate “whether
a class action settlement is fair, reasonable, and adequate under Rule 23”:

(1) the complexity, expense and likely duration of the litigation; (2) the reaction of
the class to the settlement; (3) the stage of the proceedings and the amount of
discovery completed; (4) the risks of establishing liability; (5) the risks of
establishing damages; (6) the risks of maintaining the class through the trial; (7) the
ability of the defendants to withstand a greater judgment; (8) the range of
reasonableness of the settlement fund in light of the best possible recovery; and (9)
the range of reasonableness of the settlement fund to a possible recovery in light of
all the attendant risks of litigation.
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Christine Asia Co. v. Yun Ma, 2019 WL 5257534, at *8-9 (S.D.N.Y. Oct. 16, 2019) (citing Detroit
v. Grinnell Corp., 495 F.2d 448, 463 (2d Cir. 1974)). The Second Circuit has not prescribed any
set order of consideration, but at least one district court has suggested that courts first “consider][]
the Rule 23(e)(2) factors, and then consider[] additional Grinnell factors not otherwise addressed
by the Rule 23(e)(2) factors.” See Payment Card, 330 F.R.D. at 29.

Either way, the court should not “engage in a complete analysis at the preliminary approval
stage . . . as other courts in this Circuit have held, ‘it is not necessary to exhaustively consider the
factors applicable to final approval’” when considering preliminary approval. Id. at 30 n.24
(quoting In re Platinum & Palladium Commodities Litig., 2014 WL 3500655, at *12 (S.D.N.Y.
July 15, 2014)). Indeed, certain factors—such as the reaction of the class to the settlement—will
not have sufficient data to thoroughly consider until the final approval stage. Id.

As set forth below, the proposed Settlement satisfies both prongs under Rule 23(e)(1) and
meets the criteria for final approval expressly enumerated in Rule 23(e)(2), as well as those
articulated in Grinnell.

B. The Settlement Satisfies the Approval Requirements Under Rule 23(e)(2) and
Grinnell.

1. Plaintiffs and Lead Counsel Adequately Represented the Class.

Plaintiffs and Lead Counsel more than satisfy the “adequate representation” requirement
of Rule 23(e)(2)(A), which focuses primarily on the “alignment of interests between class
members.” See Wal-Mart Stores, Inc., 396 F.3d at 106-07. Here, Plaintiffs’ interests were fully
aligned with the interests of absent Settlement Class Members. Plaintiffs’ claims (like those of the
Settlement Class) concern publicly traded securities of Meta Materials, and are based on the same

facts and legal theory over the same Class Period. And, because Plaintiffs and Lead Counsel “share

10
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the common goal of maximizing recovery” for the Settlement Class, “there is no conflict of
interest[.]” See In re Polaroid ERISA Litig., 240 F.R.D. 65, 77 (S.D.N.Y. 2006).

Moreover, Plaintiffs and Lead Counsel have vigorously litigated this case since their
appointment by the Court. See Lead Counsel Decl. at 110-28. Among other things, Lead Counsel
conducted a thorough and wide-ranging investigation concerning the allegedly fraudulent
misrepresentations made by Defendants, which included: (i) a review and analysis of publicly
available information, including Meta Materials’ SEC filings, (ii) a review and analysis of reports
issued by third party analysts and industry experts concerning the Company and/or its competitors;
(iii) investigative interviews, by way of third party investigators, with former employees of the
Company; and (iv) consultation with experts on market efficiency, loss causation, and damages.
See id. Lead Counsel then prepared and filed: (i) the Consolidated Complaint; (ii) Plaintiffs’
opposition to Defendants’ motion to dismiss; (iii) Plaintiffs’ motion to vacate the judgment and
requested leave to amend; (iv) Plaintiffs’ proposed amended complaint; and (v) Plaintiffs’ reply in
further support of their motion to vacate judgment and amend. See id.

Plaintiffs and Lead Counsel also vigorously pursued settlement discussions. After the
Parties agreed on a mediator, Lead Counsel drafted a mediation statement, prepared for, and
attended, a full-day mediation session, and participated in further negotiations in the following
weeks. See id. at 1129-37. Indeed, Lead Counsel, who is experienced in prosecuting complex class
actions, had a clear view of the strengths and risks of the Action, and was equipped to make an
informed decision regarding the reasonableness of a potential settlement. The result of these efforts
is an impressive settlement of $3,000,000 in cash for the benefit of the Settlement Class.
Accordingly, Plaintiffs and Lead Counsel have adequately represented the Settlement Class, which

weighs in favor of approval.

11
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2. The Settlement Is the Product of Good Faith, Arm’s-Length
Negotiations.

A settlement is procedurally fair when it is “achieved through arms-length negotiations by
counsel with the experience and ability to effectively represent the class's interests.” Rodriguez v.
CPI Aerostructures, Inc., 2021 WL 9032223, at *4 (E.D.N.Y. Nov. 10, 2021); see also Fed. R.
Civ. P. 23(e)(2)(B). In such circumstances, “‘great weight’ is accorded to the recommendations of
counsel, who are most closely acquainted with the facts of the underlying litigation.” In re
PaineWebber Ltd. Partnerships Litig., 171 F.R.D. 104, 125 (S.D.N.Y.), aff’d 117 F.3d 721 (2d
Cir. 1997). There is a “presumption of fairness when a class settlement has been reached after
arm’s-length negotiations between experienced, capable counsel.” Rodriguez, 2021 WL 9032223,
at *4.

As previously discussed, the Parties engaged Jed D. Melnick, Esq., a nationally recognized
mediator, and attended a full-day mediation session, at which the Parties did not reach a settlement.
See Lead Counsel Decl. at 132. Following post-mediation negotiations, the Parties ultimately
agreed to resolve the Action based on a “mediator’s proposal” to settle for $3,000,000. Id. at 133.
Mr. Melnick’s involvement strongly supports the conclusion that negotiations were conducted at
arm’s length and without collusion. “The [P]arties’ involvement in mediation in this case helps to
ensure that the proceedings were free of collusion and undue pressure.” Rodriguez, 2021 WL
9032223, at *4 (citing D’Amato v. Deutsche Bank, 236 F.3d 78, 85 (2d Cir. 2001)).

Accordingly, this factor favors preliminary approval.

3. The Settlement Is an Excellent Result for the Class.

The proposed Settlement provides an excellent result and immediate recovery for the Class,
and is fair, reasonable, and adequate considering “the costs, risks, and delay of trial and appeal”

and other relevant factors. Fed. R. Civ. P. 23(e)(2)(C). The Settlement must be judged “not in

12
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comparison with the possible recovery in the best of all possible worlds, but rather in light of the
strengths and weaknesses of plaintiffs’ case.” In re Agent Orange Prod. Liab. Litig., 597 F. Supp.
740, 762 (E.D.N.Y. 1984), aff'd sub nom. In re Agent Orange Prod. Liab. Litig., MDL No. 381,
818 F.2d 145 (2d Cir. 1987).

Here, the Settlement provides a cash payment of $3,000,000 for the benefit of the Class.
This is an excellent result, especially given the significant risks of continued litigation. After
consulting with an econometric expert, Plaintiffs and Lead Counsel estimate that the maximum
aggregated damages possible, upon a successful verdict of all claims, was approximately $34.4
million. See Lead Counsel Decl. at 139. Consequently, the recovery under the proposed Settlement
equals 8.7% of the total recoverable damages. This amount compares favorably to other securities
fraud class actions with similar damages. For cases with damages ranging from $25 million to $74
million the median settlement as a percentage is 7.4%. Id. at 140. Therefore, the recovery falls in
line with past recoveries in similar cases. See In re China Sunergy Sec. Litig., 2011 WL 1899715,
at *5 (S.D.N.Y. May 13, 2011) (“the average settlement amounts in securities fraud class actions
where investors sustained losses over the past decade . . . have ranged from 3% to 7% of the class
members’ estimated losses”); In re Merrill Lynch & Co., Inc. Rsch. Reps. Sec. Litig., 2007 WL
313474, at *10 (S.D.N.Y. Feb. 1, 2007) (a recovery of approximately 6.25% was “at the higher
end of the range of reasonableness of recovery in class action[] securities litigations™).

a. The costs, risks and delay of trial and appeal support approval.

In assessing a settlement, courts consider “not whether the settlement represents the best
possible recovery, but how the settlement relates to the strengths and weaknesses of the case.” City
of Providence v. Aeropostale, Inc., 2014 WL 1883494, at *9 (S.D.N.Y. May 9, 2014), aff’d sub
nom. Arbuthnot v. Pierson, 607 F. App’x 73 (2d Cir. 2015). A court need only determine whether

the Settlement falls within a range of reasonableness that “recognizes the uncertainties of law and

13
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fact in any particular case and the concomitant risks and costs necessarily inherent in taking any
litigation to completion.” Pantelyat v. Bank of America, N.A., 2019 WL 402854, at *7 (S.D.N.Y.
Jan. 31, 2019).

Plaintiffs and Lead Counsel faced several significant risks. First and foremost, Plaintiffs
needed to succeed in their motion to vacate the judgment and leave to amend. Lead Counsel Decl.
at 148. Second to that, although Plaintiffs and Lead Counsel believe the allegations of wrongdoing
against Defendants are strong, they acknowledge that Defendants have put forth substantial
arguments concerning falsity, materiality, and scienter. See id. at 1151-56. Defendants also would
have challenged Plaintiffs’ loss causation and damages theory. See id. at 1158-60. Undoubtedly,
successfully prosecuting this Action through trial, like any securities action, would be both
complex and risky. See, e.g., Christine Asia, 2019 WL 5257534, at *10 (“In evaluating the
settlement of a securities class action, federal courts, including this Court, have long recognized
that such litigation is notably difficult and notoriously uncertain.”); In re Flag Telecom Holdings,
Ltd. Sec. Litig., 2010 WL 4537550, at *15 (S.D.N.Y. Nov. 8, 2010) (recognizing that complex
securities class actions are “notably difficult and notoriously uncertain”). Moreover, there can be
no assurance that a jury would find Defendants made misrepresentations, acted with scienter, or
that those misrepresentations were the cause of investor losses. Indeed, a recent securities class
action trial ended in a defense verdict, leaving the class with nothing, despite the Court previously
finding, at summary judgment, that the defendant made a material misrepresentation and did so
with scienter. See In re Tesla Inc. Securities Litigation, No. 18-cv-4865 (N.D. Cal. 2023).

Even assuming Plaintiffs were successful at vacating the judgment and their amended
claims survived a motion to dismiss and summary judgment, a jury trial would have required a

substantial amount of factual and expert testimony. See, e.g., In re Metlife Demutualization Litig.,

14
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689 F. Supp. 2d 297, 332 (E.D.N.Y. 2010) (“The proof on many disputed issues — which involve
complex financial concepts — would likely have included a battle of experts, leaving the trier of
fact with difficult questions to resolve.”); In re Am. Bank Note Holographics, Inc. Sec. Litig., 127
F. Supp. 2d 418, 426-27 (S.D.N.Y. 2001) (“In such a battle, Plaintiffs’ Counsel recognize the
possibility that a jury could be swayed by experts for Defendants.””). And whatever the outcome at
trial, it is virtually certain that an appeal would follow. This continued litigation would have posed
considerable expense to the Parties, and would have delayed any potential recovery, if one was
even achieved.

Moreover, prevailing at trial would not necessarily result in a larger recovery. The jury
could award a smaller number of damages, or the verdict could be appealed. See, e.g., Robbins v.
Koger Properties, Inc., 116 F.3d 1441 (11th Cir. 1997) (reversing jury verdict of $81 million for
plaintiffs against an accounting firm and entering judgment for defendant); Anixter v. Home-Stake
Prod. Co., 77 F.3d 1215 (10th Cir. 1996) (overturning securities fraud class action jury verdict for
plaintiffs in a case tried in 1988 on the basis of a Supreme Court opinion handed down in 1994).
And even if Plaintiffs were able to achieve a favorable verdict, this would only come after years
of delay. For example, in two PSLRA cases that went to trial, plaintiffs did not move for
preliminary approval until approximately seven years after their respective juries rendered verdicts
in their favor. See In re Vivendi Universal, S.A. Sec. Litig., No. 02-cv-5571 SAS (S.D.N.Y. Apr.
21, 2017), ECF No. 1313 (preliminary approval motion filed after appeal and approximately 7.5
years after the jury verdict); see also Lawrence E. Jaffe Pension Plan v. Household Int’l, Inc., No.
02 C 5893 (N.D. IHI. Jun. 20, 2016), ECF No. 2212 (preliminary approval motion filed
approximately 7 years after the jury verdict and after appeal, which reversed verdict in part and

ordered a limited new trial).

15
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Further, Meta Materials is subject to substantial risk of insolvency and the delisting of its
stock from the Nasdag, which creates additional risks associated with continued litigation. As of
September 30, 2023, Meta Materials reported less than $9.2 million in cash and cash equivalents
(despite having raised over $200 million in proceeds over the previous two years). See Lead
Counsel Decl. at 1161-62. At the same time, Meta Materials reported a net loss of more than $8.7
million. Id. Meta Materials’ stock price closed at $0.06 per share on January 16, 2024, compared
to $1.17 per share at the end of the Class Period. Id. Further litigation could serve to consume what
little resources remain rather than going to the Settlement Class. See Burns v. FalconStor Software,
Inc., 2013 WL 12432583, at *8 (E.D.N.Y. Oct. 9, 2013) (granting preliminary approval while
defendants’ motion to dismiss was still pending because further litigation “would likely consume
tremendous time and resources”).

b. The other Rule 23(e)(2)(C) factors support approval.
Rule 23(e)(2)(C) states that adequacy should be assessed in light of “the effectiveness of
any proposed method of distributing relief to the class, including the method of processing class-

29 «¢

member claims[,]” “the terms of any proposed award of attorney’s fees, including timing of
payment[,]” and “any agreement required to be identified under Rule 23(e)(3).” Fed. R. Civ. P.
23(e)(2)(C)(ii)-(iv). Each of these factors supports approval here.

First, the Settlement calls for an experienced Claims Administrator to process claims and
distribute the Net Settlement Fund to Class Members according to the Plan of Allocation using
procedures that are well-established and have proven effective in securities fraud litigation. Lead
Counsel selected Strategic Claims Services to serve as Claims Administrator (subject to Court
approval) after a competitive bidding process. See Lead Counsel Decl. at §41. Under the guidance

of Lead Counsel, Strategic Claims Services will process claims and provide Claimants with a

reasonable opportunity to cure deficiencies in their claims. See Declaration of Paul Mulholland,

16



Case 1:21-cv-07203-CBA-JRC Document 71-1 Filed 01/19/24 Page 25 of 35 PagelD #: 1833

fl11. The Claims Administrator will audit the claims received and evaluate the proposed
distribution according to the Plan of Allocation, and Lead Counsel will move the Court for an
order of distribution permitting checks to be mailed to eligible claimants. See id. at {12.

Second, as disclosed in the Notice, Lead Counsel, who have not been paid to date for their
efforts in this Action, will apply for a fee award not to exceed one-third of the Settlement Fund.
Such a fee is considered reasonable for the work performed and the results obtained and is
consistent with awards in similar complex class action cases. See, e.g., In re PPDAI Grp. Inc. Sec.
Litig., 2022 WL 198491, at *17 (E.D.N.Y. Jan. 21, 2022) (approving a one-third of a $9 million
settlement).*

Third, Rule 23(e)(2)(C)(iv) requires the disclosure of any agreement between the Parties
in connection with the Settlement. On December 20, 2023, the Parties executed the settlement term
sheet and on January 19, 2024, they entered into the Stipulation and the confidential Supplemental
Agreement regarding requests for exclusion (the “Supplemental Agreement’). The Supplemental
Agreement provides that Meta Materials has the option to terminate the Settlement in the event
that requests for exclusion from the Settlement Class exceed a certain agreed-upon threshold. As
is standard in securities class actions, the Supplemental Agreement is being kept confidential in
order to avoid incentivizing the formation of a group of opt-outs for the sole purpose of leveraging

a larger individual settlement to the detriment of the Settlement Class. See 7 Newberg on Class

4 Enriquez v. Nabriva Therapeutics plc, 1:19-cv-04183, ECF No. 78 (S.D.N.Y. May 14, 2021) (approving fee award
that was one-third of a $3 million settlement); Pearlman v. Cablevision Sys. Corp., 2019 WL 3974358, at *3 (E.D.N.Y.
Aug. 20, 2019) (“[1]t is very common to see 33% contingency fees in cases with funds of less than $10 million, and
30% contingency fees in cases with funds between $10 million and $50 million.”); In re BioScrip, Inc. Sec. Litig., 273
F. Supp. 3d 474, 497 (S.D.N.Y. 2017), aff'd sub nom. Fresno Cty. Employees' Ret. Ass'n v. Isaacson/Weaver Fam.
Tr., 925 F.3d 63 (2d Cir. 2019) (approving 33 1/3% settlement and stating “courts routinely award a percentage
amounting to approximately 1/3”); In re Payment Card Interchange Fee & Merch. Disc. Antitrust Litig., 991 F. Supp.
2d 437, 445 (E.D.N.Y. 2014) (“it is very common to see 33% contingency fees in cases with funds of less than $10
million”); Hayes v. Harmony Gold Min. Co., 2011 WL 6019219, at *1 (S.D.N.Y. Dec. 2, 2011), aff'd, 509 F. App'x
21 (2d Cir. 2013) (noting that attorneys’ fee of one-third of the $9 million settlement amount was fair, reasonable and
adequate).

17
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Actions 8 22:59 (5th ed.) Such an agreement “is standard in securities class action settlements and
has no negative impact on the fairness of the Settlement.” See, e.g., Christine Asia, 2019 WL
5257534, at *15; In re Carrier iQ, Inc., Consumer Privacy Litig., 2016 WL 4474366, at *5 (N.D.
Cal. Aug. 25, 2016) (observing that such “opt-out deals are not uncommon as they are designed to
ensure that an objector cannot try to hijack a settlement in his or her own self-interest”). Pursuant
to its terms, the Supplemental Agreement may be submitted to the Court in camera or under seal.
The Supplemental Agreement, Stipulation, and MOU are the only agreements between the Parties
concerning the Settlement.

4. The Settlement Treats All Class Members Equitably.

The Settlement easily satisfies the Rule 23(e)(2)(D) criteria that the Settlement treat class
members equitably relative to one another. A plan of allocation, “particularly if recommended by
experienced and competent class counsel,” should be approved so long as it is “fair and adequate”
and “ha[s] a reasonable, rational basis.” Christine Asia, 2019 WL 5257534, at *15. Under the
proposed Plan of Allocation, each Authorized Claimant will receive a pro rata share of the Net
Settlement Fund, which shall be the Authorized Claimant’s Recognized Loss divided by the total
of Recognized Losses of all Authorized Claimants, multiplied by the total amount in the Net
Settlement Fund. See Lead Counsel Decl. at 166-67. As described in the Notice, the Plan of
Allocation has a rational basis and was formulated by Lead Counsel, with the assistance of
Plaintiffs” damages expert, ensuring its fairness and reliability. See id. The Plan of Allocation also
clearly identifies the circumstances by which Class Members may participate in the distribution of
the Net Settlement Fund. See id. As such, the Plan of Allocation is consistent with the alleged
theories of damages under the Securities Act and Exchange Act and is substantially similar to other
plans approved and successfully implemented in securities class actions in this Circuit. See, e.g.,

In re Citigroup, Inc. Sec. Litig., 965 F. Supp. 2d 369, 386-87 (S.D.N.Y. 2013); In re Marsh ERISA
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Litig., 265 F.R.D. 128, 145-46 (S.D.N.Y. 2010). Thus, the proposed Settlement treats all Class
Members equitably and the Plan of Allocation is fair and adequate and has a reasonable and
rational basis, weighing in favor of approval. See, e.g., In re Merrill Lynch Tyco Rsch. Sec. Litig.,
249 F.R.D. 124, 135 (S.D.N.Y. 2008) (‘A plan of allocation that calls for the pro rata distribution
of settlement proceeds on the basis of investment loss is presumptively reasonable.”).

C. The Remaining Grinnell Factors Support Approval.

The additional factors articulated in Grinnell include: the stage of the proceedings and the
amount of discovery completed; the ability of the defendants to withstand a greater judgment; and
the range of reasonableness of the settlement fund in light of the best possible recovery and the
risks of litigation.> While, “a court need not find that every factor militates in favor of a finding of
fairness; rather, a court consider[s] the totality of these factors in light of the particular
circumstances,” each supports approval here. In re Merrill Lynch Tyco Rsch. Sec. Litig., 249
F.R.D. 124, 134 (S.D.N.Y. 2008).

First, the stage of the proceedings favors approval. This factor assesses “whether counsel
had an adequate appreciation of the merits of the case before negotiating.” Massiah v. MetroPlus
Health Plan, Inc., 2012 WL 5874655, at *4 (E.D.N.Y. Nov. 20, 2012). Here, Lead Counsel
investigated the claims, consulted with experts, filed a 114-page Consolidated Complaint, prepared
for and filed an opposition to Defendants’ motion to dismiss, prepared for and attended oral
argument on Defendants’ motion to dismiss, prepared and fully briefed a motion to vacate the
judgment and amend the pleading, prepared and filed a proposed amended complaint, and engaged
in extensive mediation efforts overseen by an experienced mediator. See Lead Counsel Decl. at

1110-33. These efforts place Lead Counsel in the position to effectively evaluate the merits of the

5> One remaining Grinnell factor, the reaction of the Settlement Class, cannot meaningfully be assessed until Notice is
disseminated, and thus will be addressed at a later stage.
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Action and the strengths and weaknesses Plaintiffs would face if the litigation were to proceed.
See Rodriguez, 2021 WL 9032223, at *5 (“[w]hile formal discovery has not occurred in this case
... Plaintiffs filed an exhaustive amended complaint in this case and defendants responded with a
motion to dismiss, apprising plaintiffs of the defendants’ position. Moreover, Lead Plaintiff and
his counsel engaged in extensive negotiations with the defendants with the aid of a mediator.”).®
Second, no class has yet been certified, and even assuming class certification is achieved,
the Court could revisit certification at any time. Thus, absent settlement, there would always be a
meaningful risk that this case or parts thereof might not be maintained on a class-wide basis
through trial. Rodriguez, 2021 WL 9032223, at *6 (quoting Frank v. Eastman Kodak Co., 228
F.R.D. 174, 186 (W.D.N.Y. 2005)) (“the risk that the case might not be certified is not illusory”).
Third, the risk that Plaintiffs could be unable to collect on a judgment substantially larger
than the Settlement Amount also “weighs heavily in favor of approving the settlement.” Advanced
Battery Techs., 298 F.R.D. at 179. That is especially true where, as here, the corporate defendant’s
financial strength is extremely unstable and its market share uncertain, which could reduce any
funds available to pay a judgment. Therefore, “risk of collection weighs in favor of final approval,
because the settlement decreases the risk of collection.” Massiah, 2012 WL 5874655, at *5.
Finally, the Settlement is within the range typically found reasonable relative to the
maximum prospective recovery. Reasonableness must be judged “in light of the strengths and
weaknesses of plaintiffs’ case” not “the best of all possible worlds.” In re Agent Orange, 597 F.

Supp. at 762.

6 See also Burns, 2013 WL 12432583, at *8 (finding that information gained through the mediation and settlement
process found to be sufficient in a case without any discovery); In re Advanced Battery Techs., Inc. Sec. Litig., 298
F.R.D. 171, 177 (S.D.N.Y. 2014) (finding that even where “no merits discovery occurred in this case to date,” lead
counsel was “knowledgeable with respect to possible outcomes and risks in this matter and, thus, able to recommend
the Settlement™); In re Global Crossing Sec. & ERISA Litig., 225 F.R.D. 436, 458 (S.D.N.Y. 2004) (“Formal discovery
is not a prerequisite; the question is whether the parties had adequate information about their claims.”).
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1. THE COURT SHOULD APPROVE THE PROPOSED PLAN OF NOTICE.

Rule 23(c)(2) directs that the notice be “the best notice that is practicable under the
circumstances” (Fed. R. Civ. P. 23(¢)(2)(B)) and Rule 23(e) directs “notice in a reasonable
manner” (Fed. R. Civ. P. 23(e)(1)(B)). Pursuant to the PSLRA, the notice must also include an
explanation of the plaintiff’s recovery. In re Take Two Interactive Sec. Litig., 2010 WL 11613684,
at *12-13 (S.D.N.Y. June 29, 2010) (quoting 15 U.S.C. §78u-4(a)(7)). The notice must also “fairly
apprise[] the prospective members of the class of the terms of the proposed settlement and of the
options that [are] open to them in connection with the proceedings.” Melito v. Experian Mktg.
Sols., Inc., 923 F.3d 85, 95 (2d Cir. 2019).

Plaintiffs’ proposed plan of notice satisfies these standards. As specified by Rule 23(c)(3)
and 15 U.S.C. 8§ 78u4(a)(7), the Notice describes the proposed Settlement and sets forth, among
other things: (1) the nature, history, and status of the litigation; (2) the definition of the certified
Class and who is excluded; (3) the reasons for settling; (4) the amount of the Settlement Fund; (5)
the Class’s claims and issues raised in this Action; (6) the Parties’ disagreement over damages and
liability; (7) the maximum amount of attorneys’ fees and expenses that Lead Counsel may seek;
(8) the maximum amount that may be requested as a reimbursement award to Plaintiffs; and (9)
the plan for allocating the Settlement proceeds to the Class. See generally, Notice. The Notice also
describes the process for seeking exclusion from the Class, or for objecting to the Settlement, Plan
of Allocation, or requests for awards of fees and expenses. Id. The proposed Summary Notice also
provides essential information about the Action and the Settlement and directs Class Members to
alternative sources for additional information. See Stip., Ex. A-3. Likewise, the proposed Postcard
Notice provides necessary information about the Settlement and how to participate. See Stip., EX.

A-4. In addition to the mailed and published notice, the Stipulation provides for the establishment
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of a website devoted to posting Settlement-related information, and a toll-free telephone number
to answer Settlement-related inquires.

Accordingly, the proposed plan of notice meets all the requirements of due process, the
PSLRA, and Rule 23. See e.g., In re Schering-Plough Corp. Sec. Litig., 2009 WL 5218066, at *1,
6 (D. N.J. Dec. 31, 2009) (finding that a settlement notice with a mailing to all class members who
could be identified with reasonable effort and publication of a summary notice and over the PR
Newswire, satisfied the requirements of Rule 23 and due process).

I1l. PROPOSED SCHEDULE OF SETTLEMENT EVENTS
In conjunction with the Preliminary Approval Order, the Parties respectfully propose the

following schedule for Settlement-related events:

Event Proposed Due Date
Deadline to mail Postcard Notice and post
Notice and Claim Form on Settlement
website

20 calendar days after entry of Preliminary
Approval Order

30 calendar days after entry of Preliminary
Approval Order

Deadline to file papers in support of final 35 calendar days before the Settlement
approval and seek fees and expenses Fairness Hearing

21 calendar days before the Settlement
Fairness Hearing

Postmarked no later than 90 calendar days
after the Notice Date

Deadline to publish Summary Notice

Deadline to object or request exclusion

Deadline for submitting a Proof of Claim

Deadline to file response to any objections,
or reply in further support of final approval
or fees and expenses

Affidavit or declaration of Notice, and list of | 7 calendar days before the Settlement Fairness
timely and untimely exclusion requests Hearing

Approximately 100-105 days after entry of the
Preliminary Approval Order

7 calendar days before the Settlement Fairness
Hearing

Settlement Fairness Hearing

IV. THE CLASS SHOULD BE CERTIFIED FOR SETTLEMENT PURPOSES.
In preliminarily approving the proposed Settlement, this Court must consider whether to

conditionally certify the Settlement Class for settlement purposes. Amchem Prods., Inc., v.

22



Case 1:21-cv-07203-CBA-JRC Document 71-1 Filed 01/19/24 Page 31 of 35 PagelD #: 1839

Windsor, 521 U.S. 591, 620 (1997); Manual for Complex Litigation (Fourth) § 21.632. The Second
Circuit has long acknowledged the propriety of certifying a class solely for settlement purposes.
See Weinberger v. Kendrick, 698 F.2d 61, 73 (2d Cir. 1982). “The type of certification approval
that courts provide with a preliminary settlement approval is accorded under a more relaxed
standard” than in the typical certification process. 4 Newberg on Class Actions § 13:18 (5th ed.
2012). The Court need not conduct a rigorous analysis at this stage to determine whether to certify
a settlement class and should reserve this analysis for the final approval hearing. Karvaly v. eBay,
Inc., 245 F.R.D. 71, 86 (E.D.N.Y. 2007). Further, in certifying the Settlement Class, the Court
need not determine whether the action, if tried, would present intractable management problems,
“for the proposal is that there be no trial.” Amchem, 521 U.S. at 620; see also Fed. R. Civ. P.
23(b)(3)(D).

Here, the Parties have stipulated to the certification of the Settlement Class for settlement
purposes only. Plaintiffs submit that class certification is appropriate because the four prerequisites
of Rule 23(a) (numerosity, commonality, typicality, adequacy of representation) are met. See
Amchem, 521 U.S. at 613. Also, common issues of law or fact predominate over individual issues,
making the class action a superior vehicle to fairly and efficiently adjudicate the Class’s claims.
See Fed. R. Civ. P. 23(b)(3). Plaintiffs, therefore, respectfully request that the Court certify the
Settlement Class using the definition agreed to in the Stipulation.

A. The Settlement Class Meets the Requirements under Rule 23(a).

Rule 23(a)(1) requires that the proposed class be so numerous that joinder of all members
is impracticable. In the Second Circuit, “[nJumerosity is presumed for classes larger than forty
members.” Pennsylvania Pub. Sch. Employees’ Ret. Sys. v. Morgan Stanley & Co., 772 F.3d 111,
120 (2d Cir. 2014). “In securities fraud class actions relating to publicly owned and nationally

listed corporations, the numerosity requirement may be satisfied by a showing that a large number
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of shares were outstanding and traded during the relevant period.” Pearlstein v. BlackBerry Ltd.,
2021 WL 253453, at *7 (S.D.N.Y. Jan. 26, 2021); see also Rodriguez, 2021 WL 9032223, at *8.
Here, during the Class Period, Torchlight and/or Meta Materials’ stock was actively traded on
NASDAQ. ECF No. 46, 1119, 241. Thus, while Plaintiffs “do[] not know the ‘exact’ number of
class members, [they] estimate[] that there are “thousands” of investors residing in geographically
disparate areas that would be included in the class, thus rendering joinder impracticable.”
Rodriguez, 2021 WL 9032223, at *8. Consequently, numerosity is satisfied.

Second, “questions of law or fact common to the class” exist. Fed. R. Civ. P. 23(a)(2). “In
securities fraud cases, where putative class members have been injured by similar material
misrepresentations and omissions, the commonality requirement is satisfied.” In re Pfizer Inc. Sec.
Litig., 282 F.R.D. 38, 44 (S.D.N.Y. 2012); see also Gordon v. Vanda Pharms. Inc., 2022 WL
4296092, at *7 (E.D.N.Y. Sept. 15, 2022). Here, Plaintiffs allege that Defendants engaged in
conduct involving a common nucleus of operative facts by mispresenting or omitting material
information artificially inflating the price of Meta Materials securities, resulting in sustained
damages when the truth is revealed. ECF No. 46, 1244. Other courts have found similar questions
satisfy commonality. See, e.g., Rodriguez, 2021 WL 9032223, at *8 (collecting cases).

Next, Rule 23(a)(3) requires “the claims or defenses of the representative parties are typical
of the claims or defenses of the class.” Fed. R. Civ. P. 23(a)(3). “This is satisfied, where, as here,
the claims of [ ] [P]laintiffs arise from the same course of conduct that gives rise to claims of the
other class members, ... are based on the same legal theory, and where the class members have
allegedly been injured by the same course of conduct as [Plaintiffs].” Gordon, 2022 WL 4296092,

at *7. Thus, typicality is satisfied.
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Lastly, Rule 23(a)(4) requires that the interests of the class be adequately represented. First,
“class counsel [must be] qualified, experienced and able to conduct the litigation” and “[s]econd,
the named plaintiffs’ interests must not be antagonistic to the interest of other members of the
class.” Rodriguez, 2021 WL 9032223, at *9. Plaintiffs interests do not conflict with the class
“given that the [c]lass was injured by the same allegedly materially false and misleading statements
as [ ] Plaintiff[s].” Id. Likewise, Plaintiffs retained highly experienced securities litigation firms to
prosecute the Action, regularly communicated with counsel, and put the class in a strong position
throughout this litigation, and in negotiating the Settlement. Moreover, Lead Counsel is qualified
and experienced in securities class actions, and has demonstrated its ability to prosecute the Action.

B. The Settlement Class Meets the Requirements of Rule 23(b).

Rule 23(b)(3) requires proof that common issues predominate, and that a class action is the
superior method of adjudication. As the Supreme Court noted, “[pJredominance is a test readily
met in certain cases alleging consumer or securities fraud or violations of the antitrust laws.”
Amchem, 521 U.S. at 625. “Moreover, common issues, such as liability, may be certified even
where other issues, such as damages, do not lend themselves to classwide proof.” Rodriguez, 2021
WL 9032223, at *11. Here, “[r]esolution of [P]laintiff[s’] allegations—including questions of
liability, causation, and damages—are susceptible to generalized proof and, further, such
generalized inquiries predominate over any issues specific to individual class members.” Gordon,
2022 WL 4296092, at *8; see also Micholle v. Ophthotech Corp., 2022 WL 1158684, at *3
(S.D.N.Y. Mar. 14, 2022) (“Predominance is met here because the members of the Settlement
Class were subject to the same alleged misrepresentations and omissions of Defendants and the
claim is susceptible to common evidence and proof™).

Finally, Courts have long recognized that the class action is not only a superior method,

but possibly the only feasible method to fairly and efficiently adjudicate a controversy involving
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a significant number of purchasers of securities injured by securities law violations. See Seijas v.
Republic of Argentina, 606 F.3d 53, 58 (2d Cir.2010) (“the class action device is frequently
superior to individual actions.”). Considerations in assessing superiority, include: (1) the interests
of class members in individually controlling the prosecution of separate actions; (2) whether other
litigation has already commenced; (3) the desirability of concentrating claims in one forum; and
(4) the difficulties likely to be encountered in the management of a class action. Amchem, 521 U.S.
at 616. Here, there are no other parallel actions, and because many investors suffered losses too
small to justify individual litigation, class adjudication is the only realistic basis for recourse.
Gordon, 2022 WL 4296092, at *9 (citing GSE Bonds, 414 F. Supp. 3d at 702). Moreover, because
“[t]here are likely thousands of class members nationwide . . . consolidating their claims is in the
interests of efficiency and judicial economy.” Gordon, 2022 WL 4296092, at *9; see also In re
GSE Bonds Antitrust Litig., 414 F. Supp. 3d 686, 702 (S.D.N.Y. 2019) (“[C]oncentrating the case
in one forum will help improve fairness and efficiency in adjudication of the claims of plaintiffs,
who are widely dispersed.”). Finally, Plaintiffs do not foresee any difficulty in effecting a class-
wide settlement.

C. Lead Counsel Satisfies Rule 23(g).

Lastly, Rule 23(g) requires the appointment of class counsel that can fairly and adequately
represent the interests of the Class. Fed. R. Civ. P. 23(g)(1)(A). Here, Lead Counsel spent
significant effort investigating relevant facts asserted in this Action. Lead Counsel is also highly
experienced in securities litigation. See Lead Counsel Decl., Ex. B (firm resume). Lead Counsel
has extensive knowledge of the applicable law governing this Action. Finally, Lead Counsel has
expended significant resources in prosecuting this Action, including but not limited to the

resources necessary to successfully engage in mediation. Thus, Lead Counsel’s extensive efforts
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and in-depth knowledge of the law governing this Action weigh strongly in favor of appointment

under Rule 23(g).

CONCLUSION

For the forgoing reasons, Plaintiffs respectfully request that the Court grant their motion in

its entirety.
1

DATED: January 19, 2024

Respectfully submitted,
LEVI & KORSINSKY, LLP

s/ Adam M. Apton
Adam M. Apton
Devyn R. Glass
55 Broadway, 4th Floor
New York, New York 10006
Telephone: (212) 363-7500
Fax: (212) 363-7171
aapton@zlk.com
dglass@zlk.com

Lead Counsel for Plaintiffs and the Class

THE ROSEN LAW FIRM, P.A.
Phillip Kim

275 Madison Avenue, 40th Floor
New York, New York 10016
Telephone: (212) 686-1060

Fax: (212) 202-3827
pkim@rosenlegal.com

Additional Counsel for Plaintiff Venkateswara
Ramireddy
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

IN RE META MATERIALS INC. Case No. 1:21-cv-07203-CBA-JRC
SECURITIES LITIGATION
DECLARATION OF ADAM M.
APTON IN SUPPORT OF
PLAINTIFFS> MOTION FOR
PRELIMINARY APPROVAL OF
SETTLEMENT

I, Adam M. Apton, pursuant to 28 U.S.C. § 1746, declare as follows:

1. | am a member of the Bar of the State of New York, and am admitted to appear
before this Court. | am a partner of the law firm of Levi & Korsinsky, LLP (“Levi & Korsinsky”),
counsel for Lead Plaintiffs Kaoutar Kajjame, Philip Granite, and Ricardo Joseph (collectively,
“Plaintiffs”), and Lead Counsel for the Class.? | have been actively involved in all aspects of the
prosecution and resolution of the Action, am familiar with its proceedings, and have personal
knowledge of the matters set forth herein based upon my supervision and participation in all
material aspects of the Action, and if called as a witness, could and would testify competently
thereto.

2. Pursuant to Rule 23 of the Federal Rules of Civil Procedure, 1 submit this
declaration in support of Plaintiffs’ Motion for Preliminary Approval of Settlement and Approval

of Notice to the Settlement Class (the “Motion”).

L All capitalized terms used herein that are not otherwise defined have the meanings provided in the Stipulation and
Agreement of Settlement dated January 19, 2024 (the ““Stipulation”).
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l. PRELIMINARY STATEMENT

3. The proposed Settlement now before the Court provides for the resolution of all
claims in the Action, and related claims, in exchange for a cash payment of $3,000,000. As
detailed herein, Plaintiffs and Lead Counsel respectfully submit that the Settlement represents a
very favorable result for the Settlement Class in light of the significant risks of continuing to
litigate the Action.

4. Plaintiffs and Lead Counsel have vigorously litigated this case since their
appointment by the Court on July 15, 2022, securing the proposed Settlement in less than two
years since its inception on January 3, 2022. The Settlement was achieved only after Lead Counsel,
inter alia, as detailed herein: (i) conducted a thorough and wide-ranging investigation concerning
the allegedly fraudulent misrepresentations made by Defendants, which included a review and
analysis of publicly available information and interviews conducted with former employees; (ii)
consulted with experts on market efficiency, loss causation, and damages; (iii) prepared and filed
a detailed consolidated complaint (ECF No. 46); (iv) conducted legal research and otherwise
prepared for Defendants” motion to dismiss; (V) prepared and filed a detailed opposition to
Defendants’ motion to dismiss (ECF No. 55); (vi) prepared for and attended oral argument of
Defendants’ motion to dismiss; (vii) prepared and filed thorough motion to vacate judgment and
request for leave to amend; (viii) conducted further factual and legal research in preparation of
filing proposed amended complaint; (ix) prepared and filed a detailed proposed amended
complaint; (x) prepared and filed a detailed reply in further support of Plaintiffs’ motion to vacate
judgement and amend complaint; and (xi) engaged in extensive mediation efforts overseen by Jed
D. Melnick, Esg., which included the preparation of mediation briefs, a full-day mediation session,

and subsequent negotiations.
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5. Plaintiffs and Lead Counsel believe that the Settlement is in the best interests of the
Settlement Class. Due to their efforts, Plaintiffs and Lead Counsel are well-informed about the
strengths and weaknesses of the claims and defenses in the Action. As discussed in detail below,
the Settlement was achieved in the face of vigorous opposition by Defendants who would have
continued to raise numerous challenging defenses. For example, Defendants maintain serious
contentions regarding Plaintiffs’ allegations of scienter, falsity of the alleged misstatements, and loss
causation. Additionally, Defendants would likely argue that damages are not significant. Issues
relating to damages would likely have come down to an inherently unpredictable and hotly
disputed “battle of the experts,” with Defendants’ experts opining, among other things, that
Plaintiffs’ model overstates damages and does not account for other factors that may have caused
the price of Meta Materials’ securities to decline. In the absence of a settlement, there is a very
real risk that the Class could recover nothing or an amount significantly less than the negotiated
Settlement.

6. Further, the Settlement forecloses risks associated with attempting to collect a
favorable judgment. As discussed in further detail below, on September 29, 2023, the Court
granted Defendants’ motion to dismiss (ECF No. 59), dismissing the Action with prejudice on
October 3, 2023 (ECF No. 60). While Plaintiffs moved to vacate the dismissal with prejudice and
requested leave to amend the pleadings (ECF No. 62), there is no guarantee that the Court will
approve the relief requested. And if it is not approved, Plaintiffs would need to appeal this
judgment, with no guarantee to win on appeal.

7. In addition, Meta Materials’ financial condition has been and continues to be
volatile, raising concern as to whether Plaintiffs could face significant obstacles collecting a

judgment if they were to succeed at trial, appeals, and any claims process. Indeed, Meta Materials
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continues to face operational challenges, thereby underscoring the importance of achieving a
resolution now instead of at some unknown point in the future.

8. With respect to the proposed Plan of Allocation for the Settlement proceeds, as
discussed below, the proposed plan was developed with the assistance of Plaintiffs’ damages
expert and claims administrator, and provides for the distribution of the Net Settlement Fund to
Settlement Class Members who submit Claim Forms that are approved for payment on a pro rata
basis based on their losses attributable to the alleged securities law violations.

9. Plaintiffs believe the proposed Settlement represents a victory for the Settlement
Class. Therefore, Plaintiffs seek to notify Class members of the proposed Settlement so to evaluate
and determine whether to exclude themselves from the Settlement Class, object to the proposed
Settlement, or submit a Proof of Claim Form.

1. PROCEDURAL HISTORY

A Commencement of the Action, Consolidation, and the Appointment of Lead
Plaintiff and Lead Counsel

10.  On January 3, 2022, this Action commenced with the filing of a class action
complaint by investor John B. Maltagliati, in the United States District Court for the Eastern
District of New York. ECF No. 1. The case was entitled Maltagliati v. Meta Materials Inc., et
al., Civil No. 1:21-cv-07203-CBA-JRC (“Maltagliati Action”).

11.  OnJanuary 26, 2022, a substantially similar action was filed by investor, Kenneth
Scott McMillan, in the United States District Court for the Eastern District of New York, entitled
McMillan v. Meta Materials Inc., et al., Civil No. 1:22-cv-00463-CBA-JRC (“McMillan Action”).

12.  Pursuant to Section 21D(a)(3) of the Exchange Act, 15 U.S.C. §78u-4(a)(3)(B), as
amended by the PSLRA, on March 4, 2022, members of the purported class moved for

consolidation of the Maltagliati and McMillan Actions, appointment as lead plaintiff and approval
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of their selection of lead counsel for the purported class: (i) Kaoutar Kajjame, Philip Granite,
Ricardo Joseph (collectively, the “Meta Materials Investor Group™) (ECF No. 19); (ii) Steven B.
Barbetti and Ernesto S. Escusa Il (ECF No. 22); (iii) Lewis Wu (ECF No. 25); (iv) Venkateswara
Ramireddy (ECF No. 28); and (v) Steven Raymond (ECF No. 30).

13. Following the filing of the five lead plaintiff motions, all competing movants beside
the Meta Materials Investor Group and Mr. Ramireddy withdrew their motions. See ECF Nos. 31,
34, and 36.

14.  On April 11, 2022, the Court held a hearing on a hearing on the remaining lead
plaintiff motions filed by the Meta Materials Investor Group and Mr. Ramireddy and directed the
parties to meet and confer in an effort to resolve their pending motions.

15.  OnJune 28, 2022, the Meta Materials Investor Group and Mr. Ramireddy agreed
by way of Stipulation for the Meta Materials Investor Group to serve as Lead Plaintiff and its
counsel, Levi & Korsinsky, LLP, to serve as Lead Counsel.

16. On July 15, 2022, the Court issued an Order approving the stipulation,
consolidating the Maltagliati and McMillan Actions, appointing the Meta Materials Investor
Grouop as Lead Plaintiffs, and approving their selection of Levi & Korsinsky, LLP as Lead
Counsel for the proposed class. ECF No. 43.

17. On July 20, 2022, the Meta Materials Investor Group and Defendants stipulated
that: (1) a consolidated complaint would be filed by August 29, 2022; (2) Defendants may file a
motion to dismiss by October 13, 2022; (3) Plaintiffs would file an opposition to any motion to
dismiss filed by November 15, 2022; and (4) Defendants would file a reply by December 15, 2022.

ECF No. 45.
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18. On July 21, 2022, the Court issued an order granting in part the parties’ stipulation,
establishing a deadline to file a consolidated complaint by August 29, 2022, and accepting the
proposed briefing schedule for any motion to dismiss filed by October 13, 2022. Pursuant to Judge
Amon’s individual rules, the parties were instructed to comply with the bundling rule and no
motion papers were to be filed until the motion is fully briefed.

B. The Consolidated Complaint

19.  On August 29, 2022, Plaintiffs filed the Consolidated Complaint on behalf of a
class consisting of all persons and entities who purchased or acquired: (a) Meta Materials’s
publicly traded securities between September 21, 2020 and June 24, 2022 at approximately 12:59
pm EDT, inclusive; and/or (b) Meta Materials’s publicly traded securities pursuant and/or
traceable to the Registration Statement issued in connection with the business combination
between Torchlight and Meta Materials. ECF No. 46. The Consolidated Complaint asserts
Defendants violated Sections 10(b), 14(a), and 20(a) of the Securities Exchange Act of 1934, SEC
Rule 10b-5 promulgated thereunder, and Sections 11 and 15 of the Securities Act of 1933. The
Consolidated Complaint alleges that Defendants violated the federal securities laws by issuing
materially false and misleading statements, and/or omitting material information concerning: (i)
the status of Meta Materials’ products in terms of development, commercialization, and scalability;
and (ii) Meta Materials’ business relationships with Lockheed Martin and Airbus.

20.  The Consolidated Complaint was the result of significant effort and investigation
conducted by Plaintiffs’ Counsel which included, among other things, the review and analysis of:
(i) the review and analysis of documents filed publicly by the Company with the SEC; (ii) the
review and analysis of press releases, news articles, and other public statements issued by or
concerning the Company and Defendants; (iii) the review and analysis of reports issued by third

party analysts and industry experts concerning the Company and/or its competitors; (iv) conducted
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interviews, by way of third party investigators, with former employees of the Company; and (v)
consulted with damages experts.

C. Defendants’ Motion to Dismiss

21. On October 13, 2022, Defendants moved to dismiss Plaintiffs’ Consolidated
Complaint pursuant to Federal Rules of Civil Procedure 12(b)(6) and 9(b). ECF Nos. 51, 52.

22.  Plaintiffs opposed Defendants’ motion on November 29, 2022 (ECF No. 55), and
Defendants replied in further support of their motion on January 12, 2023 (ECF No. 54).

23.  On February 27, 2023, the Court held oral argument on the motion. ECF No. 57.

24.  On September 29, 2023, the Court issued an order granting Defendants’ motion to
dismiss. ECF No. 59. The Clerk entered Judgment in favor of Defendants dismissing the Action
with prejudice on October 3, 2023. ECF No. 60.

D. Plaintiffs’ Motion to Vacate Dismissal with Prejudice and Requested
Leave to Amend the Pleadings

25.  On October 27, 2023, Plaintiffs moved to vacate the dismissal with prejudice and
requested leave to amend the pleadings. ECF No. 62. Plaintiffs premised their motion on an
extensive body of Second Circuit precedent holding that plaintiffs in securities fraud actions should
be given an opportunity for leave to amend after a dismissal on the pleadings.

26.  Plaintiffs also argued that new evidence obtained from confidential witnesses
remedied several critical issues that led the Court to dismiss the Action. Specifically, Plaintiffs
argued the new evidence related directly to Defendants’ representations concerning its “NanoWeb
technology” products, which they claimed in Meta Materials’ proxy statement and elsewhere were
ready for commercialization and scaled manufacturing. In truth, these products were not ready for
commercialization and in fact the company had not determined how to manufacture these products

at scale. The confidential witnesses who provided this information previously worked for Meta
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Materials as the Company’s Chief Technology Officer and Director of Advanced Materials. Given
their high-level positions within the Company, these two confidential witnesses communicated
regularly and directly with Defendant Palikaras and Meta Materials’ Board of Directors.

27. The Court acknowledged receipt of Plaintiffs’ motion on October 30, 2023, and
instructed Defendants to respond by November 20, 2023.

28.  Defendants responded in opposition to Plaintiffs’ motion on November 13, 2023
(ECF No. 63), and Plaintiffs replied in further support of their motion on November 27, 2023 (ECF
No. 66).

I11.  SETTLEMENT NEGOTIATIONS

29.  After Plaintiffs moved to vacate the Court’s dismissal with prejudice and requested
leave to amend the pleadings, the Parties discussed the possibility of mediation.

30.  The Parties then retained Jed D. Melnick, Esq., with JAMS ADR, a well-respected
and highly experienced mediator, to assist them in negotiating a potential resolution of the Action,
and to oversee the mediation scheduled for December 14, 2023.

31.  On December 8, 2023, in advance of the mediation, the Parties exchanged
mediation statements, which addressed issues of both liability and damages and discussed the
Parties’ respective views of the claims and alleged damages.

32.  On December 14, 2023, the Parties participated in a full-day mediation session
before Mr. Melnick. While the mediation was initially unsuccessful, the Parties continued to
engage in settlement negotiations thereafter.

33.  On December 19, 2023, Plaintiffs and Defendants each agreed to settle the Action
for $3 million in response to a “mediator’s proposal” provided by Mr. Melnick.

34.  On December 20, 2023, the Parties jointly notified the Court that the Parties had

reached a tentative settlement, and Plaintiffs intended to file the necessary motion papers for
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preliminary approval on or before January 19, 2024. ECF No. 68. In light of the settlement-in-
principle, the Parties jointly requested that, in the interim, all pending motions be kept on the
docket and that the case be administratively stayed. 1d.

35.  That same day, the Parties executed a memorandum of understanding, agreeing to
settle the Action for $3 million subject to the execution of a formal, final settlement agreement.

36.  On December 21, 2023, the Court issued an order granting the Parties request for
an administrative stay and instructed Plaintiffs to file the necessary motion papers for preliminary
approval of the class settlement by January 19, 2024.

37.  The Parties then negotiated the terms of the Stipulation of Settlement, which the
Parties executed on January 19, 2024.

38.  As provided for in the Stipulation, in exchange for payment of the Settlement
Amount, the Action will be dismissed with prejudice and Plaintiffs and the Settlement Class will
forever release all Released Plaintiffs’ Claims against the Defendants’ Releasees. Released
Plaintiffs’ Claims are all claims, demands, rights, liabilities, and causes of action of every nature
and description, whether known or Unknown Claims, asserted or unasserted, mature or not mature,
contingent or absolute, liquidated or unliquidated, accrued or unaccrued, whether arising under
federal, state, statutory, regulatory, common or foreign law concerning, based on, arising out of,
or in connection with (i) the purchase, sale, or ownership of Torchlight and/or Meta Materials
securities between September 21, 2020 and June 24, 2022, both dates inclusive; and (ii) all claims
alleged or that could have been alleged in the Federal and State Actions, including but not limited
to any acts or omissions relating to disclosures, public filings, registration statements, press
releases, presentations, or other statements made by the Settling Defendants. See Stipulation at

f1.23. Also, upon the Effective Date of the Settlement, Defendants will forever release all
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Released Defendants’ Claims against the Plaintiffs’ Releasees. Released Defendants’ Claims are
all claims and causes of action of every nature and description, whether known or Unknown
Claims, asserted or unasserted, whether arising under federal, state, common or foreign law arising
from the institution, prosecution, or settlement of the claims against Defendants, except claims to
enforce the Settlement. See Stipulation at 1.22.

39.  The Settlement is fair, adequate and reasonable. In exchange for the above releases,
the Settlement Class will receive $3 million. This represents approximately 8.7% of the Settlement
Class’s overall damages, which Plaintiffs’ damages expert estimated was $34.4 million. This
estimate is premised on the assumption that the December 14, 2021 corrective disclosure arising
from the publication of Kerrisdale Capital’s research report. Corrective disclosures before the
Kerrisdale Capital were too far removed from the alleged fraud to be reasonably included in the
overall damages assessment. Similarly, corrective disclosures after the Kerrisdale Capital report
failed to introduce any new information to the market, as the Court noted during the hearing on
Defendants’ motion to dismiss. See Transcript dated February 27, 2023, p. 20.

40.  The amount of the recovery supports the conclusion that the Settlement is fair,
reasonable, and adequate. Cornerstone Research, a leading economics consulting firm, publishes
a report each year analyzing securities class action settlements. In its most recent report titled
Securities Class Action Settlements—2022 Review and Analysis, Cornerstone Research provided
median settlements as a percentage of total class-wide damages in securities fraud cases in 2020.
A copy of the Cornerstone Research report is attached hereto as Exhibit A. Notably, for cases with
damages ranging from $25 million to $74 million the median settlement as a percentage is 7.4%.
Id. at 6 (Figure 5). Based on the remaining allegations in this Action, Plaintiffs’ experts calculated

class-wide damages to be approximately $34.4 million, meaning the recovery under the proposed
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Settlement equals 8.7% of the total recoverable damages. Therefore, the recovery falls in line with
past recoveries in similar cases.

IV.  PLAINTIFFS’ PROPOSAL TO NOTIFY MEMBERS OF THE PROPOSED
SETTLEMENT CLASS OF THE PROPOSED SETTLEMENT

41.  Plaintiffs have retained Strategic Claims Services (“SCS” or the “Claims
Administrator”) as the proposed Claims Administrator to supervise and administer the notice
procedure as well as the processing of claims. Plaintiffs retained SCS only after requesting
proposals from four reputable and experienced claims administrators in the field of class action
securities litigation administrations. Counsel for Plaintiffs reviewed the proposals received in
response and selected SCS to serve as claims administrator subject to court approval. If the Court
approves, Plaintiffs will instruct the Claims Administrator to disseminate copies of the Postcard
Notice by mail, to publish the Summary Notice, and to post the Notice and Claim Form on the
Settlement website. The accompanying declaration from SCS further explains its procedures for
completing the notice program, if appointed as the Claims Administrator.

42.  The Postcard Notice, attached as Exhibit A-4 to the Stipulation, will provide
potential Class Members with information about the terms of the Settlement and contains, among
other things: (i) a description of the Action and the Settlement; (ii) the terms of the proposed Plan
of Allocation; (iii) an explanation of Class Members’ right to participate in the Settlement; (iv) an
explanation of Class Members’ rights to object to the Settlement, the Plan of Allocation, and/or
the fee and expense motion, or exclude themselves from the Settlement Class; and (v) the manner
for submitting a Claim Form in order to be eligible for a payment from the net proceeds of the
Settlement. The Postcard Notice also informs Class Members of Lead Counsel’s intention to apply

for an award of attorneys’ fees in an amount not to exceed one-third of the Settlement Amount,
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plus accrued interest, and for payment of litigation expenses in an amount not to exceed $60,000,
plus accrued interest.

43. If the [Proposed] Preliminary Approval Order (attached to the stipulation as Exhibit
A) is entered in the form submitted herewith, the Claims Administrator will commence mailing
the Postcard Notice, within twenty (20) calendar days after the Court signs the [Proposed]
Preliminary Approval Order (the “Notice Date”), by first-class mail to all Settlement Class
Members who can be identified with reasonable effort, and will cause the Notice and Claim Form
to be posted on the Settlement website at www.MetaMaterialsSecuritiesSettlement.com. In
addition, not later than ten (10) calendar days after the Notice Date, the Claims Administrator shall
cause the Summary Notice to be published once over a national newswire service.

44.  The Stipulation states that Meta Materials shall provide, or cause to be provided, to
Lead Counsel, or the Claims Administrator, within ten (10) business days after the Court enters
the [Proposed] Preliminary Approval Order, at no cost to the Settlement Fund, a list, in electronic
form, of record holders of Meta Materials Securities during the Class Period obtained from Meta
Materials’ present or former transfer agent (consisting of names and addresses, as well as e-mail
addresses if available), to the extent that such information is reasonably available.

45, Further, the [Proposed] Preliminary Approval Order provides that nominees who
purchased or otherwise acquired Meta Materials Securities for beneficial owners who are
Settlement Class Members shall send copies of the Notice Packet to such Class Members or
provide a list of such Class Members, with contact information, to the Claims Administrator, which
will then send copies of the Notice Packet to such Class Members.

46. Plaintiffs and Lead Counsel believe that the proposed notice procedure, which is

common in securities class actions, meets the requirements of Federal Rule of Civil Procedure 23
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and due process, provides the best notice practicable under the circumstances, and constitutes due
and sufficient notice to all persons or entities entitled thereto.

V. RISKS FACED BY PLAINTIFFS IN THE ACTION

47.  The proposed Settlement eliminates significant risks posed by continuing litigation,
including the potential risk that Plaintiffs and the Settlement Class would recover nothing or an
amount significantly less than the $3 million negotiated here, and the risks presented by Meta
Materials’ current financial condition. Further, while Plaintiffs believe that the claims asserted
against Defendants are meritorious, they recognize that there are significant hurdles to overcome
to establish falsity and materiality of the alleged misstatements and that Defendants acted with
scienter. Plaintiffs are faced with considerable risks and obstacles to achieving a greater recovery,
were the case to continue. Plaintiffs and Lead Counsel carefully considered these challenges
during the months leading up to mediation and were mindful of such risks during settlement
discussions with Defendants. In addition, even if Plaintiffs were able to overcome the risks to
establishing falsity and scienter, they faced very serious risks in proving loss causation.

A. Risks Related to Dismissal with Prejudice

48.  The Action has already been dismissed at the pleadings stage in favor of Defendants
as to all claims, and a judgment was entered against Plaintiffs with prejudice. While Plaintiffs
have filed a motion to vacate the judgment, premised on an extensive body of Second Circuit
precedent holding that plaintiffs in securities fraud actions should be given an opportunity for leave
to amend after a dismissal on the pleadings, and requested leave to amend, premised on the addition
of several new allegations supporting Plaintiffs’ theory of liability and addressing deficiencies
identified by the Court, there is significant risk that Plaintiffs and the Settlement Class could

recover nothing if the Court denies their motion, and Plaintiffs are equally unsuccessful on appeal.
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49. In the event the Court grants Plaintiffs’ motion or, in the alternative, Plaintiffs are
successful on appeal, Plaintiffs and the Settlement Class still face numerous risks concerning
Defendants’ liability, as explained in detail below.

B. Risks Concerning Liability
1. Risks in Proving Material Misstatements.

50. If the case were to continue, Defendants would likely maintain that the alleged
misstatements or omissions were not materially false and misleading.

51.  The Court previously concluded that none of the purported misstatements or
omissions were materially false or misleading, finding many of them to be non-actionable puffery
or protected forward-looking statements or opinions. Plaintiffs’ proposed amended complaint
addresses the Court’s concerns by focusing on Defendants’ present-tense representations related
to Meta Materials “now moving toward commercializing products” and having ‘“scalable
manufacturing methods.” Plaintiffs support their claims of falsity with new allegations from FE2
and FE3 confirming that the Company’s development of its NanoWeb products was effectively
frozen in time from 2016, when Meta Materials acquired Rolith who had created the NanoWeb
technology, until the spring of 2022, when Meta Materials finally built the “roll-to-roll” machinery
for the “pilot line” that was necessary to scale-up manufacturing. Although these allegations
arguably contradict Defendants’ present-tense representations, they were not part of the operative
complaint and therefore were entirely dependent upon the success of Plaintiffs’ motion for leave
to amend.

52. Plaintiffs also claim that these misrepresentations were material as evidenced by
analyst reporting, issued shortly after Defendants made the alleged misstatements and omissions,
focused on the NanoWeb technology and praising the Company for having already developed the

design technologies that enable scalable manufacturing. However, Defendants have and would
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likely continue to take the position that cautionary language contained in Meta Materials’ proxy
statement insulates them from liability regardless of any analysts’ interpretation or reaction. In
addition, Defendants argue that Meta Materials disclosed the true development status of the
NanoWeb products and thus did not make any materially false or misleading statements. Indeed,
Defendants take the position that the alleged facts attributed to FE2 and FE3 cannot resuscitate
Plaintiffs’ claims because these new allegations are consistent with Meta Materials’ public
statements.

53.  For these reasons, Plaintiffs and the Settlement Class face a substantial risk that,
the Court, at the pleading stage (again) or on summary judgment, or a jury at trial, could conclude
that the alleged misstatements were not materially false or misleading.

2. Risks Concerning Scienter

54, If the case were to continue, Defendants would strenuously maintain that they did
not act with scienter, which is generally the most difficult element of a securities fraud claim for a
plaintiff to plead or prove. In this case, Defendants have and would likely continue to raise
numerous scienter arguments that could pose very significant hurdles to pleading and proving they
acted with an intent to commit securities fraud or with severe recklessness.

55. Defendants previously took the position and the Court agreed that Plaintiffs’
allegations of motive and opportunity were too generalized and common, and their allegations of
conscious misbehavior or recklessness fail to show that Defendants knew of any purportedly
concealed fact. While Plaintiffs’ proposed amended complaint incorporates new allegations to
address these deficiencies, including inter alia: (i) allegations from confidential witnesses who had
direct and repeated conversations with certain Individual Defendants concerning facts alleged to
have been concealed from the public; (ii) the financial benefits Defendant Palikaras received as a

result of the merger; (iii) the termination of Defendant Palikaras for cause following the
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announcement of the “Wells Notices;” and (iv) the SEC’s decision to commence enforcement
proceedings against the Company and Palikaras for committing fraud in connection with the
merger, Defendants maintain that Plaintiffs have failed to sufficiently plead scienter.

56.  Specifically, Defendants argue Plaintiffs’ new confidential witness allegations do
not support a strong inference of scienter because: (i) as to Defendants Brda or McCabe scienter,
FEZ2 and FE3 are not alleged to have ever communicated with these defendants; (ii) FE2 left the
Company before the start of the Class Period; (iii) FE2 and FE3 are not alleged to have
communicated with Defendant Palikaras about any relevant subjects other than the Company’s
NanoWeb development; and (iv) the information attributed to FE2 and FE3 about the status of
NanoWeb development and production capabilities, as well as the need for additional funding,
were publicly disclosed. Second, Defendants argue Plaintiffs’ new allegations regarding Palikaras’
motive are substantially similar to allegations rejected by the Court as to Defendants Brda and
McCabe, and that Plaintiffs’ claim that Meta Materials needed to raise capital through stock
offerings is a motive possessed by every publicly traded company. In addition, Defendants argue
that Plaintiffs have failed to allege that the matters under investigation by the SEC or the subject
of the Wells Notices concern the matters alleged in this Action. While Plaintiffs argue that the
reasonable inference is that they concern the same issues, Defendants assert that Plaintiffs do not
plead such a connection with the requisite particularity.

57. For all these reasons, there was a very significant risk that the Court, at the pleading
stage (again) or on summary judgment, or a jury at trial, could conclude that Defendants did not
act with scienter.

C. Risks Related to Loss Causation and Damages

58. Even if Plaintiffs overcame the above risks and successfully established liability,

Defendants would likely argue that there are no recoverable damages or that damages are minimal.

16



Case 1:21-cv-07203-CBA-JRC Document 71-2 Filed 01/19/24 Page 17 of 21 PagelD #: 1860

59. First, Defendants did and would have attacked Plaintiffs’ theory of damages,
arguing that the alleged corrective disclosures were unrelated to the alleged misrepresentations or
otherwise did not result in statistically significant price declines. For example, while Plaintiffs
initially alleged that the decline in Meta Materials’ stock price that occurred on December 14, 2020
was related to the alleged fraud, Defendants would have argued that the decline was caused by
nothing other than the announcement that they signed the business combination agreement and
therefore did not reveal any fraud or other misconduct to the market. Likewise, the declines that
occurred on March 3, 2021 and November 15, 2021 in connection with disclosures concerning
adverse SEC action also were unrelated to the fraud or otherwise touch upon the development
status of Meta Materials’ products. Thus, any declines caused by these announcements could not
be regarded as recoverable damages. Defendants made similar arguments, and the Court appeared
to agree, with respect to disclosures occurring after the Kerrisdale Capital report on December 14,
2021. Given the contents of the report, no investor could have been misled after its publication.
Thus, Plaintiffs’ ability to recover damages in this Action rests largely on whether and to what
extent they could prove economic loss in connection with the alleged corrective disclosure on
December 14, 2021, i.e., the publication of the Kerrisdale Capital report, which itself arguable
failed to generate a statistically significant decline in Meta Materials’ stock price.

60. Of course, even a reduced damages estimate assumes liability proved, which, as
explained above, is far from certain. Indeed, to recover any damages at trial, Plaintiffs would have
to prevail at many stages in the litigation—namely, vacating the judgment, a second motion to
dismiss, a motion for summary judgment, class certification, and trial—and, even if Plaintiffs

prevailed at those stages, appeals would likely follow. At each of these stages, there would be
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significant risks attendant to the continued prosecution of the Action, and there is no guarantee
that further litigation would have resulted in a higher recovery, or any recovery at all.

D. Risks Related to Meta Materials’ Financial Condition

61. In addition to the numerous litigation risks discussed above, Meta Materials’
financial condition has been and continues to be volatile, raising concern as to whether Plaintiffs
could face significant obstacles collecting a judgment if they were to succeed at trial, appeals, and
any claims process. As of September 30, 2023, Meta Materials reported less than $9.2 million in
cash and cash equivalents (despite having raised over $200 million in proceeds over the previous
two years). At the same time, Meta Materials reported a net loss of more than $8.7 million. Meta
Materials’ stock price closed at $0.06 per share on January 16, 2024, compared to $1.17 per share
at the end of the Class Period. Moreover, applicable insurance coverage is limited and would have
continued to be depleted by defense costs if Plaintiffs continued to prosecute the Action.

62.  On November 30, 2023, approximately two weeks before the mediation, Meta
Materials announced receiving a notification letter from Nasdaq on November 27, 2023, informing
the Company that, as of November 24, 2023, Meta Materials’ common stock had a closing bid
price of $0.10 or less for ten consecutive trading days and that, consistent with Nasdaq Listing
Rule 5810(c)(3)(A)(iii), the Nasdaq Staff had determined to delist the Company’s common stock
from The Nasdaq Capital Market. While the Company’s request for a hearing before the Nasdaq
Hearings Panel, to appeal the Staff’s delisting determination, was granted and scheduled to occur
on March 21, 2024, there is no assurance that a favorable decision will be obtained at the hearing.
The Company’s common stock continues to trade on The Nasdaq Capital Market pending

conclusion of the hearing process.

18



Case 1:21-cv-07203-CBA-JRC Document 71-2 Filed 01/19/24 Page 19 of 21 PagelD #: 1862

VI. THE PLAN OF ALLOCATION

63.  Pursuant to the [Proposed] Preliminary Approval Order, and as set forth in the
Notice (attached to the Stipulation as Exhibit A-1), all Class Members who wish to participate in
the distribution of the Net Settlement Fund must submit a valid Claim Form, including all required
information, that is postmarked no later than 120 days after entry of the [Proposed] Preliminary
Approval Order. As provided in the Notice, after deduction of Court-awarded attorneys’ fees and
expenses, Notice and Administration Costs, and Taxes and Tax Expenses, the balance of the
Settlement Fund will be distributed according to the Plan of Allocation, if approved by the Court.

64.  The proposed Plan of Allocation, which is set forth in full in the Notice (Stipulation,
Exhibit A-1, was designed to achieve an equitable and rational distribution of the Net Settlement
Fund, but it is not a damages analysis that would be submitted at trial. Lead Counsel developed
the Plan of Allocation in consultation with Plaintiffs’ consulting damages expert and claims
administrator and believes that the plan provides a fair and reasonable method for equitably
distributing the Net Settlement Fund among Authorized Claimants that accurately reflects the
strengths, weaknesses, and probable outcomes of the Action.

65. In developing the Plan of Allocation, Plaintiffs’ consulting damages expert
calculated, with respect to the Exchange Act claims, the estimated amount of artificial inflation in
the prices of Meta Materials Securities that allegedly was proximately caused by Defendants’ false
and misleading statements and omissions. In calculating the estimated artificial inflation allegedly
caused by those misrepresentations and omissions, Plaintiffs’ expert considered price changes in
Meta Materials Securities in reaction to public disclosures that allegedly corrected the respective
alleged misrepresentations and omissions.

66. Under the Plan of Allocation, a “Recognized Loss Amount” will be calculated for

each purchase of Meta Materials Securities during the Class Period consistent with the measure of
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damages under the Exchange Act. The “Recognized Loss Amount” reflects the decline in the price
of Meta Materials’ stock price following the publication of the Kerrisdale Capital report. Thus, for
all shareholders who held securities on that day, i.e., December 14, 2021, they will be compensated
for the losses they incurred as a result. In Lead Counsel’s opinion, this corrective disclosure was
the most likely corrective disclosure to survive the pleading stage and summary judgment and,
therefore, is the only corrective disclosure being incorporated into the Plan of Allocation.

67. The Claims Administrator, under Lead Counsel’s direction, will determine each
Authorized Claimant’s pro rata share of the Net Settlement Fund based upon each Authorized
Claimant’s total Recognized Claim compared to the aggregate Recognized Claims of all
Authorized Claimants. Calculation of Recognized Claims will depend upon several factors,
including when the Authorized Claimant purchased Meta Materials Securities during the Class
Period, whether the Authorized Claimant purchased Meta Materials Securities pursuant to the
Registration Statement, and whether the securities were sold and, if so, when.

68. Once the Claims Administrator has processed all submitted claims, notified
claimants of deficiencies or ineligibility, processed responses, and made claim determinations, the
Claims Administrator will distribute the Net Settlement Fund. After an initial distribution of the
Net Settlement Fund, if there is any balance remaining in the Net Settlement Fund after six (6)
months from the date of initial distribution, Lead Counsel will, if cost effective, re-distribute the
balance among Authorized Claimants who have cashed their checks. These re-distributions will
be repeated until the balance in the Net Settlement Fund is no longer feasible to distribute. Any
balance that still remains in the Net Settlement Fund after re-distribution(s), which is not cost

effective to reallocate, after payment of any outstanding Notice and Administration Costs or Taxes
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and Tax Expenses, will be contributed to a 501(c)(3) non-profit organization(s) unaffiliated with
the Parties or their counsel, and approved by the Court.

69. In sum, the proposed Plan of Allocation, developed in consultation with Plaintiffs’
consulting damages expert, is designed to fairly and rationally allocate the Net Settlement Fund
among Authorized Claimants. Accordingly, Plaintiffs and Lead Counsel believe the proposed Plan
of Allocation is fair, reasonable, and adequate, and in the best interest of the Settlement Class.

VIl. LEAD COUNSEL

70. Levi & Korsinsky LLP is a nationally recognized securities litigation firm. Its
attorneys are highly experienced in this area of the law and have proven themselves time and again
to be successful investor advocates. Their knowledge and experience benefited Plaintiffs in this
case, as evidenced by the recovery they achieved.

71.  Attached hereto as Exhibit B is a true and correct copy of Levi & Korsinsky LLP’s
firm resume and contains additional information about the firm’s experience.

| declare under penalty of perjury that the foregoing is true and correct. Executed this 19th

day of January 2024.

/s/ Adam M. Apton
Adam M. Apton
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2022 Highlights

In 2022, the number of settled cases reached its highest level in 15
years, increasing 21% relative to 2021. The median settlement
amount, median “simplified tiered damages,” and median total assets
of the defendant issuer also rose dramatically.?

* In 2022, the number of securities class action
settlements increased to 105 with a total settlement
value of over $3.8 billion, compared to 87 settlements
in 2021 with a total value of $1.9 billion. (page 3)

+  The median settlement amount of $13.0 million
represents an increase of 46% from 2021, while the
average settlement amount ($36.2 million) increased by
63%. (page 4)

+  The $3.8 billion total settlement dollars were 97%
higher than the prior year. (page 3)

«  There were eight mega settlements (equal to or greater
than $100 million), ranging from $100 million to
$809.5 million. (page 3)

« Theincrease in the proportion of “midsize” settlement
amounts ($10 million to $50 million) was accompanied
by a decrease in the proportion of cases that settled for
less than $10 million. (page 4)

Median “simplified tiered damages” increased more
than 125% and reached a record high.? (page 5)

Median “disclosure dollar losses”? grew by more than
160%, also reaching an all-time high. (page 5)

Compared to defendant firms involved in cases that
settled in 2021, defendant firms involved in 2022
settlements were 97% larger, as measured by median
total assets. (page 5)

The historically low rate of settled cases involving a
corresponding action by the U.S. Securities and
Exchange Commission (SEC) observed in 2021 persisted
in 2022, remaining below 9%. (page 11)

Figure 1: Settlement Statistics

(Dollars in millions)

Number of Settlements 395
Total Amount $16,714.3
Minimum $0.3
Median $10.2
Average $42.3
Maximum $3,496.8

2017-2021

$1,932.4 $3,805.5
$0.7 $0.7
$8.9 $13.0
$22.2 $36.2
$202.5 $809.5

Note: Settlement dollars are adjusted for inflation; 2022 dollar equivalent figures are presented.
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Author Commentary

Findings

The year 2022 was a record year for settlement activity. The
number of securities class action settlements in 2022
increased sharply from 2021 and reached levels not
observed since 2007. This sharp increase was accompanied
by dramatic growth in case settlement amounts, “simplified
tiered damages” (our rough proxy for potential shareholder
losses), and the size of issuer defendant firms.

The historically high number of settlements in 2022 can be
explained by the elevated number of case filings in 2018—
2020, when over 70% of these settled cases were filed.

The median settlement amount is the highest since 2018.
This was likely driven by the record-high level of “simplified
tiered damages,” an estimate of potential shareholder losses
that our research finds is the single most important factor in
explaining settlement amounts.

The all-time-high median “simplified tiered damages”
reflects a number of factors such as larger issuer defendants
(measured by the company’s total assets) and larger
disclosure dollar losses (a measure of the change in the
issuer defendant’s market capitalization following the class-
ending alleged corrective disclosure). Institutional investors
are more likely to serve as lead plaintiffs in larger cases, i.e.,
cases with relatively high “simplified tiered damages.”
Consistent with this observation, institutional investor
involvement as lead plaintiffs for 2022 settled cases was
higher than the prior year and the 2017-2021 average.
Larger cases also tend to take longer to settle, and
accordingly, we observe an increase in the median time to
settlement in 2022 relative to prior years.

2022 was an interesting year as
settlement activity reached historically
high levels across several dimensions,
including the number and size of
settlements, and a record-high for our
proxy for potential shareholder losses.

Dr. Laarni T. Bulan
Principal, Cornerstone Research

In contrast to the historic highs, settlements in relation to
our proxy for potential shareholder losses declined sharply.
In particular, both the median and average settlement as a
percentage of “simplified tiered damages” in 2022 fell to
their lowest levels among post—Reform Act years. These low
levels are consistent with a low presence in 2022 of factors
often associated with higher settlement amounts, such as
the presence of an SEC action, criminal charges, or
accounting irregularities.*

Securities class action settlements in
2022 involved substantially larger cases
with larger issuer defendant

firms. Overall, these cases took longer
to resolve and reached more advanced
litigation stages before settlement than
in prior years.

Dr. Laura E. Simmons
Senior Advisor, Cornerstone Research

Looking Ahead

In light of the reduced level in the number of securities class
action case filings in 2021-2022, we may begin to see a
slowdown or flattening out in settlement activity in the
upcoming years,® absent a decrease in dismissal rates.

Given that SEC enforcement actions have tended to increase
subsequent to when a new SEC Chair is sworn in (which last
occurred in 2021), we may also begin to see a reversal in the
frequency of corresponding SEC actions among settled cases
in the near term. For additional details, see Cornerstone
Research’s SEC Enforcement Activity: Public Company and
Subsidiaries—FY 2022 Update.

As discussed in Cornerstone Research’s Securities Class
Action Filings—2022 Year in Review, certain issues have
emerged as focus areas in securities class actions. In
particular, 26% of all core federal filings in 2020-2022 were
related to special purpose acquisition company (SPAC),
COVID-19, or cryptocurrency matters. While very few of
these types of cases have settled to date, we expect
increased settlement activity for these cases in the future.

—Laarni T. Bulan and Laura E. Simmons

Cornerstone Research | Securities Class Action Settlements—2022 Review and Analysis
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Total Settlement Dollars

«  There were eight mega settlements in 2022, ranging
from $100 million to $809.5 million. Eight such
settlements is the highest number since 2016.

As has been observed in prior years, the presence or absence
of just a few very large settlements can have a substantial
effect on total settlement dollars for a given year.

« Adecline in the proportion of very small settlements

«  The number of settlements in 2022 (105 cases) further contributed to the growth in total settlement
continued the upward trend since 2019 and dollars. Only 23% of settlements in 2022 were for less
represented a 38% increase from the prior nine-year than $5 million, compared to 33% of cases settled in
average (76 cases). the prior nine years.

* Anincrease in the number of mega settlements (i.e.,

settlements equal to or greater than $100 million) .
contributed to total settlement dollars nearly doubling The number Ofsettlements in 2022 was

in 2022 compared to the prior year. the highest number since 2007.

Figure 2: Total Settlement Dollars
2013-2022

(Dollars in billions)

$7.3

2013 2014 2015 2016 2017 2018 2019 2020 2021 2022
N=66 N=63 N=77 N=85 N=80 N=78 N=74 N=76 N=87 N=105

Note: Settlement dollars are adjusted for inflation; 2022 dollar equivalent figures are presented. “N” refers to the number of cases.
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Settlement Size

*  The median settlement amount in 2022 was . .
$13.0 million, a 46% increase from 2021 and a 34% The median settlement amount in 2022

increase from the prior nine-year median. Median was the h/'ghest since 2018.
values provide the midpoint in a series of observations

and are less affected than averages by outlier data.

« Theincrease in the proportion of these “midsize”

+  The average settlement amount in 2022 was settlement amounts ($10 million to $50 million) was
$36.2 million, a 63% increase from 2021. (See accompanied by a decrease in the proportion of cases
Appendix 1 for an analysis of settlements by that settled for less than $10 million—43% in 2022
percentiles.) compared to 56% in 2021 and 51% in the prior nine

+  In 2022, 42% of cases settled for between $10 million years.

and $50 million, compared to only 30% in 2021 and
34% in 2013-2021.

Figure 3: Distribution of Settlements
2013-2022

(Dollars in millions)

m2013-2021
w2021
m 2022 23%

27%
24%

Less than $2 $2-54 $5-$9 $10-524 $25-549 $50-$99  $100-$149 $150-5249 $250-5499  >=S$500

Note: Settlement dollars are adjusted for inflation; 2022 dollar equivalent figures are presented.
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Type of Claim

Rule 10b-5 Claims and “Simplified Tiered Damages”

“Simplified tiered damages” uses simplifying assumptions to
estimate per-share damages and trading behavior for cases
involving Rule 10b-5 claims. It provides a measure of
potential shareholder losses that allows for consistency
across a large volume of cases, thus enabling the
identification and analysis of potential trends.®

Cornerstone Research’s analysis finds this measure to be the
most important factor in estimating settlement amounts.”
However, this measure is not intended to represent actual
economic losses borne by shareholders. Determining any
such losses for a given case requires more in-depth
economic analysis.

«  Similar to settlement amounts, the median “simplified
tiered damages” in 2022 increased 125% compared to
2021 and was over 100% higher than the median of
settled cases for the prior nine years.

« In 2022, nearly half of settlements with Rule 10b-5
claims involved “simplified tiered damages” over
$500 million, an all-time high.

«  Higher “simplified tiered damages” are typically
associated with larger issuer defendants. Consistent
with this, the median total assets of issuer defendants
in 2022 settled cases was 97% higher than the median
total assets for 2021 settled cases.

«  Higher “simplified tiered damages” are also generally
associated with larger disclosure dollar losses. In 2022,
the median DDL grew by more than 160% compared to
2021, reaching an all-time high.

Median “simplified tiered damages”
reached an all-time high in 2022.

Figure 4: Median and Average “Simplified Tiered Damages” in Rule 10b-5 Cases

2013-2022

(Dollars in millions)

$3,009

B Median “Simplified Tiered Damages”

m Average “Simplified Tiered Damages”

2013 2014 2015 2016 2017

2018 2019 2020 2021 2022

Note: “Simplified tiered damages” are adjusted for inflation based on class period end dates for common stock only; 2022 dollar equivalent figures are
presented. Damages are estimated for cases alleging a claim under Rule 10b-5 (whether alone or in addition to other claims).
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Type of Claim (continued

*  Only 4% of settlements in 2022 had “simplified tiered «  The 2022 median and average settlement as a
damages” less than $25 million, the lowest observed to percentage of “simplified tiered damages” of 3.6% and
date. 5.4%, respectively, are all-time lows. (See Appendix 5

for additional information on median and average
settlements as a percentage of “simplified tiered
damages.”)

«  Cases with smaller “simplified tiered damages” are
more likely to be associated with issuers that had been
delisted from a major exchange and/or declared
bankruptcy prior to settlement. In 2022, the percentage
of such issuers for settled cases was at an all-time low
(11%).

Figure 5: Median Settlement as a Percentage of “Simplified Tiered Damages” by Damages Ranges in Rule 10b-5 Cases
2013-2022

(Dollars in millions)

17.4% W 2013-2021

W 2022

4.9% 5.0%
43% 43% 419 43%

3.6%

<825 $25-$74 $75-$149 $150-5249 $250-5499 $500-$999 >$1,000 Total Sample

Note: Damages are estimated for cases alleging a claim under Rule 10b-5 (whether alone or in addition to other claims).
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Type of Claim (continued)

’33 Act Claims and “Simplified Statutory Damages”

*  The median settlement as a percentage of simplified
statutory damages in 2022 and 2021 were 4.7% and
4.4%, respectively—the lowest levels since 2002. (See
Appendix 6 for additional information on median and
average settlements as a percentage of “simplified
statutory damages.”)

For Securities Act of 1933 ('33 Act) claim cases—those
involving only Section 11 and/or Section 12(a)(2) claims—
potential shareholder losses are estimated using a model in
which the statutory loss is the difference between the
statutory purchase price and the statutory sales price,
referred to here as “simplified statutory damages.” Only the

offered shares are assumed to be eligible for damages.® «  The average settlement amount for cases with only
’33 Act claims was $7.3 million in 2022, compared to
+ In 2022, there were nine settlements for cases with $14.9 million during 2013-2021.

only ’33 Act claims, in line with the average from 2017
to 2020 and well below the historically high number of )
16 settlements observed in 2021. In 2022, the median settlement

amount for cases with only ’33 Act
claims was S7.0 million, the lowest
since 2013.

Figure 6: Settlements by Nature of Claims
2013-2022

(Dollars in millions)

Median Settlement as
a Percentage of

Number of Median Median “Simplified “Simplified Statutory
Settlements Settlement Statutory Damages” Damages”

Section 11 and/or

0,
Section 12(a)(2) Only 82 $9.2 $145.2 8.7%

Median Settlement as
a Percentage of
Number of Median Median “Simplified “Simplified Tiered
Settlements Settlement Tiered Damages” Damages”

Both Rule 10b-5 and

0,
Section 11 and/or Section 12(a)(2) 123 Sl Ees oS8

Rule 10b-5 Only 581 $9.0 $250.1

Note: Settlement dollars and damages are adjusted for inflation; 2022 dollar equivalent figures are presented.
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Type of Claim (continued

«  Settlements as a percentage of the simplified proxies
for potential shareholder losses used in this report are
typically smaller for cases that have larger estimated
damages. As with cases with Rule 10b-5 claims, this
finding holds for cases with only "33 Act claims.

« Inthe past decade, over 85% of the settled "33 Act
claim cases involved an underwriter (or underwriters)
as a named codefendant.

«  Over 80% of ‘33 Act claim cases that settled in 2013—
2022 involved an initial public offering (IPO).

Filed 01/19/24 Page 12 of 28 PagelD #: 1876

Consistent with the lower median
settlement amount among ’33 Act
claim cases, the median “simplified
statutory damages” in 2022 declined by
61% from the median in 2021 and was
the lowest since 2016.

Figure 7: Median Settlement as a Percentage of “Simplified Statutory Damages” by Damages Ranges in ‘33 Act Claim Cases

2013-2022

(Dollars in millions)

24.2%

<$50 $50-5149
N=16 N=26

Jurisdictions of Settlements of ‘33 Act Claim Cases

>=$150 Total Sample
N=40 N=82

2017 2018 2020 2021 2022

2013 2014 2015
State Court 1 0 2 4
Federal Court 7 2 2 6

5 4 4 7 6 6

Note: “N” refers to the number of cases. This analysis excludes cases alleging Rule 10b-5 claims..
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Analysis of Settlement Characteristics

GAAP Violations

« Auditor codefendants were involved in only 3% of
settled cases, consistent with 2021 but substantially
lower than the average from 2013 to 2021.

This analysis examines allegations of GAAP violations in
settlements of securities class actions involving Rule 10b-5
claims, including two sub-categories of GAAP violations—

financial statement restatements and accounting « Theinfrequency of cases alleging accounting
irregularities.® For further details regarding settlements of irregularities continued in 2022 at less than 2% of
accounting cases, see Cornerstone Research’s annual report settled cases.

on Accounting Class Action Filings and Settlements. 1

«  For the first time since 2017, the median settlement The proportion of settled cases in 2022

amount for cases involving GAAP allegations was larger with Rule 10b-5 claims alleging GAAP
than that for non-GAAP cases. Notably, in 2022 the

median settlement amount for GAAP cases was more VIO/(JtIOﬂS remamed ata hIStOI‘ICG//y
than double that of non-GAAP cases. low level.

« Asnoted in prior years, settlements as a percentage of
“simplified tiered damages” for cases involving GAAP
allegations are typically higher than for non-GAAP
cases. This result has continued despite a relatively low
number of cases involving a financial restatement. For
example, only 11% of settlements in 2022 involved a
restatement of financial statements.

Figure 8: Median Settlement as a Percentage of “Simplified Tiered Damages” and Allegations of GAAP Violations
2013-2022

Accounting
Irregularities

7.6%

Alleged GAAP Restatement
Violations 5.8%

5.1%

No Accounting
Irregularities

4.7%

No Alleged GAAP
Violations

4.4%

No Restatement
4.5%

N=351 N=353 N=157 N=547 N=23 N=681

Note: “N” refers to the number of cases. This analysis is limited to cases alleging Rule 10b-5 claims (whether alone or in addition to other claims).
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Analysis of Settlement Characteristics (continued)

Derivative Actions

«  Securities class actions often involve accompanying (or .
parallel) derivative actions with similar claims, and such A/though the proportion Of cases

cases have historically settled for higher amounts than jnvolvjng accompanying derivative
securities class actions without corresponding actions in 2022 was higher Compared to

derivative matters.!! i
, , 2021, it was below the average for
* In 2022, the median settlement amount for cases with

an accompanying derivative action was approximately 2018-2021.

28% higher than for cases without ($14.1 million versus

$11.0 million, respectively). + Itis commonly understood that most parallel derivative
- For cases settled during 2018-2022, 38% of parallel suits do not settle for monetary amounts (other than
plaintiffs’ attorney fees). However, the likelihood of a
monetary settlement among parallel derivative actions
is higher when the securities class action settlement is
large, as shown in Cornerstone Research’s Parallel
Derivative Action Settlement Outcomes.?

derivative suits were filed in Delaware. California and
New York were the next most common venues for such
actions, representing 22% and 15% of such settlements,
respectively.

Figure 9: Frequency of Derivative Actions
2013-2022

m Settlements without an Accompanying Derivative Action

W Settlements with an Accompanying Derivative Action

2013 2014 2015 2016 2017 2018 2019 2020 2021 2022
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Analysis of Settlement Characteristics (continued)
Corresponding SEC Actions

e Historically, cases with an accompanying SEC action

have typically been associated with substantially higher

settlement amounts. > However, this pattern did not
hold in 2022.

»  The median settlement amount in 2022 for cases that
involved a corresponding SEC action was less than 5%

higher than the median for cases without such an
action. In contrast, in 2021, the median settlement

amount for cases with an accompanying SEC action was

more than double that for cases without such an
action.

Settled cases involving SEC actions in
2022 were considerably smaller than
cases without accompanying SEC
actions.

Both “simplified tiered damages” and DDL were lower
in 2022 for cases with a corresponding SEC action when
compared to those without, at 72% and 83% lower,
respectively.

Settled cases in 2022 with a corresponding SEC action
were nearly 10% quicker to reach settlement, on
average, compared to cases without such an action. In
contrast, in 2021, cases with corresponding SEC actions
took over 20% longer to reach a settlement than cases
without corresponding SEC actions.

The number of settled cases in 2022 involving either a
corresponding SEC action or criminal charge remained
below 13%, compared to an average of 24% for the
years 2013-2021.

Figure 10: Frequency of SEC Actions
2013-2022

m Settlements without a Corresponding SEC Action

B Settlements with a Corresponding SEC Action

16

10

2013 2014 2015 2016 2017

11

15
7

2018 2019 2020 2021 2022
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Analy5|s of Settlement Characteristics (continued)

Institutional Investors

* In 2022, a public pension plan served as lead plaintiff
in two-thirds of cases with an institutional lead
plaintiff. Moreover, in six of the seven mega
settlement cases in 2022 involving an institutional lead
plaintiff, the institutional investor was a public pension
plan.

As discussed in prior reports, increasing institutional
participation as lead plaintiffs in securities litigation was a focus
of the Reform Act.'* Indeed, in years following passage of the
Reform Act, institutional investor involvement as lead plaintiffs
did increase, particularly in larger cases, that is, cases with
higher “simplified tiered damages.”

« Institutional participation as lead plaintiff continues to

* In 2022, for cases involving an institutional investor as be associated with particular plaintiff counsel. For

lead plaintiff, median “simplified tiered damages” and
median total assets were five times and eight times
higher, respectively, than the median values for cases
without an institutional investor as a lead plaintiff.

example, an institutional investor served as a lead
plaintiff in 2022 in over 85% of settled cases in which
Robbins Geller Rudman & Dowd LLP and/or Bernstein
Litowitz Berger & Grossmann LLP served as lead

plaintiff counsel. In contrast, institutional investors
served as lead plaintiffs in 21% of cases in which The
Rosen Law Firm, Pomerantz LLP, or Glancy Prongay &
Murray LLP served as lead plaintiff counsel.

*  Since passage of the Reform Act, public pension plans
have been the most frequent type of institutional lead
plaintiff.

Of the eight mega settlement cases in
2022, seven included an institutional lead

plaintiff.

Figure 11: Median Settlement Amounts and Institutional Investors
2013-2022

(Dollars in millions)

EEE Institutional Investor as Lead Plaintiff

mmm No Institutional Investor as Lead Plaintiff

—o— Percentage of Settlements with Institutional Investor as Lead Plaintiff $26

$22

62% 3% _62%

o
o=

2013 2014 2015 2016 2017 2018 2019 2020 2021 2022

Note: Settlement dollars are adjusted for inflation; 2022 dollar equivalent figures are presented.
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Time to Settlement and Case Complexity

«  Overall, the median time from filing to settlement

hearing date in 2022 was longer—3.2 years for 2022 Only 42% of cases in 2022 reached a
settlements, compared to 2.9 years for 2013-2021 settlement hearing date within three

settlements. years of filing, the lowest percentage in

«  Cases involving an institutional lead plaintiff continued the prior nine years.
to take longer to settle. In particular, settlements in
2022 with institutional lead plaintiffs took 33% longer
to settle than cases not involving an institutional lead *  Larger cases (as measured by higher “simplified tiered
plaintiff. damages”) often take longer to resolve. Consistent with

this, in 2022, the median time to settlement for cases
that settled for at least $100 million was over 5.5
years—an all-time high for such cases.

Figure 12: Median Settlement by Duration from Filing Date to Settlement Hearing Date
2013-2022

(Dollars in millions)

$34.0

W 2013-2021
m 2022

$15.9 $15.8

Less than 2 Years 2-3 Years 3—4 Years 4-5 Years More Than 5 Years
N=131 N=13 N=223 N=31 N=158 N=28 N=76 N=15 N=98 N=18

Note: Settlement dollars are adjusted for inflation; 2022 dollar equivalent figures are presented. “N” refers to the number of cases.
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Case Stage at the Time of Settlement

«  Cases settling at later stages often included an
institutional investor lead plaintiff. For example, in
2022, an institutional investor served as lead plaintiff
69% of the time for cases that settled after the filing of
a motion for class certification (slightly higher than the
percentage over the prior four years), compared to 44%
for cases that settled prior to the filing of a motion for

« In particular, the median issuer defendant total assets class certification (38% in the prior four years)
for 2022 cases that settled after the ruling on a motion
for class certification was over four times the median
for cases that settled prior to such a motion being ruled

In collaboration with Stanford Securities Litigation Analytics
(SSLA),™ this report analyzes settlements in relation to the
stage in the litigation process at the time of settlement.

+  Cases settling at later stages continue to be larger in
terms of total assets and “simplified tiered damages.”

«  Overall, compared to settlements in 2021, a larger
proportion of cases in 2022 did not reach settlement
until after a motion for class certification was filed. In

on. addition, 14% of 2022 settled cases were resolved after
« In 2022, cases where a motion for class certification a summary judgment motion, compared to less than 9%
was filed were nearly three times as likely to have for 2018-2021 settlements.

either Robbins Geller Rudman & Dowd LLP and/or
Bernstein Litowitz Berger & Grossmann LLP as lead
plaintiff counsel than The Rosen Law Firm, Pomerantz
LLP, or Glancy Prongay & Murray LLP.

Figure 13: Median Settlement Dollars and Resolution Stage at Time of Settlement
2018-2022

(Dollars in millions)

9.4% I Median Settlement Dollars

=o-Median Settlement as a Percentage of “Simplified Tiered Damages”

Before filing of MTD After filing of MTD, After rulingon MTD, After filing of CC,  After ruling on CC,  After filing of MSJ,  After ruling on MSJ
before ruling before filing of CC before ruling before filing of MSJ before ruling
N=41 N=54 N=111 N=66 N=58 N=26 N=14

Note: Settlement dollars are adjusted for inflation; 2022 dollar equivalent figures are presented. “N” refers to the number of cases. MTD refers to “motion
to dismiss,” CC refers to “class certification,” and MSJ refers to “motion for summary judgment.” This analysis is limited to cases alleging Rule 10b-5 claims
(whether alone or in addition to other claims).
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Cornerstone Research’s Settlement

Analysis

This research applies regression analysis to examine the
relations between settlement outcomes and certain
securities case characteristics. Regression analysis is
employed to better understand the factors that are
important for estimating what cases might settle for, given
the characteristics of a particular securities class action.

Determinants of
Settlement Qutcomes

Based on the research sample of cases that settled from
January 2006 through December 2022, important
determinants of settlement amounts include the following:

«  “Simplified tiered damages”

*  Maximum Dollar Loss (MDL)—the dollar-value change
in the defendant firm’s market capitalization from its
class period peak to the trading day immediately
following the end of the class period.

*  Most recently reported total assets of the issuer
defendant firm

«  Number of entries on the lead case docket

«  Whether there were accounting allegations

«  Whether there was a corresponding SEC action against

the issuer, other defendants, or related parties

*  Whether there were criminal charges against the issuer,

other defendants, or related parties with similar
allegations to those included in the underlying class
action complaint

«  Whether Section 11 and/or Section 12(a) claims were
alleged in addition to Rule 10b-5 claims

*  Whether the issuer defendant was distressed
*  Whether an institution was a lead plaintiff

*  Whether securities other than common
stock/ADR/ADS, were included in the alleged class

Cornerstone Research analyses show that settlements were
higher when “simplified tiered damages,” MDL, issuer
defendant asset size, or the number of docket entries was
larger, or when Section 11 and/or Section 12(a) claims were
alleged in addition to Rule 10b-5 claims.

Settlements were also higher in cases involving accounting
allegations, a corresponding SEC action, criminal charges, an
accompanying derivative action, an institution involved as
lead plaintiff, or securities in addition to common stock
included in the alleged class.

Settlements were lower if the issuer was distressed.

More than 75% of the variation in settlement amounts can
be explained by the factors discussed above.

«  Whether there was an accompanying derivative action

15
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Research Sample Data Sources

«  The database compiled for this report is limited to cases In addition to SCAS, data sources include Dow Jones Factiva,
alleging Rule 10b-5, Section 11, and/or Section 12(a)(2) Bloomberg, the Center for Research in Security Prices (CRSP)
claims brought by purchasers of a corporation’s at University of Chicago Booth School of Business, Standard
common stock. The sample contains only cases alleging & Poor’s Compustat, Refinitiv Eikon, court filings and
fraudulent inflation in the price of a corporation’s dockets, SEC registrant filings, SEC litigation releases and
common stock. administrative proceedings, LexisNexis, Stanford Securities

Litigation Analytics (SSLA), Securities Class Action

« C ith alleged cl f only bondhold
a>€s WIth alieged classes of only bondholders, Clearinghouse (SCAC), and public press.

preferred stockholders, etc., cases alleging fraudulent
depression in price, and mergers and acquisitions cases
are excluded. These criteria are imposed to ensure data
availability and to provide a relatively homogeneous set
of cases in terms of the nature of the allegations.

*  The current sample includes 2,116 securities class
actions filed after passage of the Reform Act (1995) and
settled from 1996 through 2022. These settlements are
identified based on a review of case activity collected
by Securities Class Action Services LLC (SCAS).1®

«  The designated settlement year, for purposes of this
report, corresponds to the year in which the hearing to
approve the settlement was held.” Cases involving
multiple settlements are reflected in the year of the
most recent partial settlement, provided certain
conditions are met, 18
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Endnotes

10

11

12

13

14

15

16

17
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Reported dollar figures and corresponding comparisons are adjusted for inflation; 2022 dollar equivalent figures are analyzed.

”Simplified tiered damages” are calculated for cases that settled in 2006 or later, following the U.S. Supreme Court’s 2005 landmark decision in
Dura Pharmaceuticals Inc. v. Broudo, 544 U.S. 336. “Simplified tiered damages” is based on the stock-price drops on alleged corrective
disclosure dates as described in the settlement plan of allocation.

Disclosure Dollar Loss or DDL is the dollar-value change in the defendant firm’s market capitalization between the end of the class period and
the trading day immediately following the end of the class period.

Accounting irregularities reflect those cases in which the defendant has reported the occurrence of accounting irregularities (intentional
misstatements or omissions) in its financial statements.

Securities Class Action Filings—2022 Year in Review, Cornerstone Research (2023).

The “simplified tiered damages” approach used for purposes of this settlement research does not examine the mix of information associated
with the specific dates listed in the plan of allocation, but simply applies the stock price movements on those dates to an estimate of the “true
value” of the stock during the alleged class period (or “value line”). This proxy for damages utilizes an estimate of the number of shares
damaged based on reported trading volume and the number of shares outstanding. Specifically, reported trading volume is adjusted using
volume reduction assumptions based on the exchange on which the issuer defendant’s common stock is listed. No adjustments are made to
the underlying float for institutional holdings, insider trades, or short-selling activity during the alleged class period. Because of these and other
simplifying assumptions, the damages measures used in settlement outcome modeling may differ substantially from damages estimates
developed in conjunction with case-specific economic analysis.

Laarni T. Bulan, Ellen M. Ryan, and Laura E. Simmons, Estimating Damages in Settlement Outcome Modeling, Cornerstone Research (2017).
The statutory purchase price is the lesser of the security offering price or the security purchase price. Prior to the first complaint filing date, the
statutory sales price is the price at which the security was sold. After the first complaint filing date, the statutory sales price is the greater of the
security sales price or the security price on the first complaint filing date. Similar to “simplified tiered damages,” the estimation of “simplified
statutory damages” makes no adjustments to the underlying float for institutional holdings, insider trades, or short-selling activity.

The two sub-categories of accounting issues analyzed in Figure 8 of this report are (1) restatements—cases involving a restatement (or
announcement of a restatement) of financial statements; and (2) accounting irregularities.

Accounting Class Action Filings and Settlements—2022 Review and Analysis, Cornerstone Research (2023), forthcoming in spring 2023.

To be considered an accompanying or parallel derivative action, the derivative action must have underlying allegations that are similar or
related to the underlying allegations of the securities class action and either be active or settling at the same time as the securities class action.

Parallel Derivative Action Settlement Outcomes, Cornerstone Research (2022).

As noted previously, it could be that the merits in such cases are stronger, or simply that the presence of a corresponding SEC action provides
plaintiffs with increased leverage when negotiating a settlement. For purposes of this research, an SEC action is evidenced by the presence of a
litigation release or an administrative proceeding posted on www.sec.gov involving the issuer defendant or other named defendants with
allegations similar to those in the underlying class action complaint.

See, for example, Securities Class Action Settlements—2006 Review and Analysis, Cornerstone Research (2007) and Michael A. Perino, “Have
Institutional Fiduciaries Improved Securities Class Actions? A Review of the Empirical Literature on the PSLRA’s Lead Plaintiff Provision,” St.
John's Legal Studies Research Paper No. 12-0021 (2013).

Stanford Securities Litigation Analytics (SSLA) tracks and collects data on private shareholder securities litigation and public enforcements
brought by the SEC and the U.S. Department of Justice. The SSLA dataset includes all traditional class actions, SEC actions, and DOJ criminal
actions filed since 2000. Available on a subscription basis at https://sla.law.stanford.edu/.

Available on a subscription basis. For further details see https://www.issgovernance.com/securities-class-action-services/.

Movements of partial settlements between years can cause differences in amounts reported for prior years from those presented in earlier
reports.

This categorization is based on the timing of the settlement hearing date. If a new partial settlement equals or exceeds 50% of the then-current
settlement fund amount, the entirety of the settlement amount is re-categorized to reflect the settlement hearing date of the most recent
partial settlement. If a subsequent partial settlement is less than 50% of the then-current total, the partial settlement is added to the total
settlement amount and the settlement hearing date is left unchanged.
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Appendices

Appendix 1: Settlement Percentiles

(Dollars in millions)

Year Average 10th 25th Median 75th 90th

2013 590.8 $2.4 $3.8 $8.2 $27.9 $103.6
2014 $22.5 $2.1 $3.5 57.4 $16.3 $61.8
2015 548.6 $1.6 $2.7 $8.0 $20.1 $116.1
2016 586.1 $2.3 $5.1 $10.4 $40.2 $178.0
2017 $22.0 $1.8 $3.1 $6.3 $18.2 $42.3
2018 S75.6 $1.8 $4.2 $13.1 $28.8 $57.3
2019 $32.3 $1.7 $6.4 $12.6 $22.9 $57.2
2020 562.3 $1.6 $3.6 S$11.1 $22.9 $60.3
2021 $22.2 $1.9 $3.4 $8.9 $19.3 $63.3

Note: Settlement dollars are adjusted for inflation; 2022 dollar equivalent figures are presented.

Appendix 2: Settlements by Select Industry Sectors
2013-2022

(Dollars in millions)

Median Settlement

Median as a Percentage of
Number of Median “Simplified Tiered “Simplified Tiered
Industry Settlements Settlement Damages” Damages”
Financial 92 $14.8 $293.3 5.0%
Healthcare 20 $14.2 $189.4 6.4%
Pharmaceuticals 119 $7.6 $237.6 3.8%
Retail 50 $13.2 $294.2 4.83%
Technology 103 $9.3 $315.9 4.6%
Telecommunication 26 $10.5 $311.0 4.4%

Note: Settlement dollars and “simplified tiered damages” are adjusted for inflation; 2022 dollar equivalent figures are presented. “Simplified tiered
damages” are calculated only for cases involving Rule 10b-5 claims (whether alone or in addition to other claims).
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Appendices (continued)

Appendix 3: Settlements by Federal Circuit Court
2013-2022

(Dollars in millions)

Median Settlement

Number of Median as a Percentage of
Circuit Settlements Settlement “Simplified Tiered Damages”
First 21 $12.4 3.0%
Second 202 $9.0 5.0%
Third 81 $7.5 4.9%
Fourth 26 $22.9 3.8%
Fifth 38 $10.7 4.9%
Sixth 32 $13.5 7.4%
Seventh 37 $15.5 3.6%
Eighth 14 $46.4 5.1%
Ninth 191 $7.6 4.6%
Tenth 17 $10.2 5.8%
Eleventh 37 $11.9 4.9%
DC 5 $33.7 2.4%

Note: Settlement dollars are adjusted for inflation; 2022 dollar equivalent figures are presented. Settlements as a percentage of “simplified tiered damages”
are calculated only for cases alleging Rule 10b-5 claims (whether alone or in addition to other claims).

Appendix 4: Mega Settlements
2013-2022

B Total Mega Settlement Dollars as a Percentage of All Settlement Dollars

® Number of Mega Settlements as a Percentage of All Settlements

84%

81%

2013 2014 2015 2016 2017 2018 2019 2020 2021 2022

Note: Mega settlements are defined as total settlement funds equal to or greater than $100 million.
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Appendices (continued)

Appendix 5: Median and Average Settlements as a Percentage of “Simplified Tiered Damages”
2013-2022

B Median Settlement as a Percentage of “Simplified Tiered Damages” 16.3%

W Average Settlement as a Percentage of “Simplified Tiered Damages”

11.5% 11.7%

2013 2014 2015 2016 2017 2018 2019 2020 2021 2022

Note: “Simplified tiered damages” are calculated only for cases alleging Rule 10b-5 claims (whether alone or in addition to other claims).

Appendix 6: Median and Average Settlements as a Percentage of “Simplified Statutory Damages”
2013-2022

31.6% B Median Settlement as a Percentage of “Simplified Statutory Damages”

1 Average Settlement as a Percentage of “Simplified Statutory Damages”

14.9% 14.9% 14.8% 15.1%

2013 2014 2015 2016 2017 2018 2019 2020 2021 2022

Note: “Simplified statutory damages” are calculated only for cases alleging Section 11 ("33 Act) claims and no Rule 10b-5 claims.
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Appendices (continued)

Appendix 7: Median and Average Maximum Dollar Loss (MDL)
2013-2022

(Dollars in millions)

$14,250 B Median MDL

m Average MDL

$11,004
$10,217

$5,564 $5,544

2013 2014 2015 2016 2017 2018 2019 2020 2021 2022

Note: MDL is adjusted for inflation based on class period end dates; 2022 dollar equivalents are presented. MDL is the dollar value change in the defendant
firm’s market capitalization from the trading day with the highest market capitalization during the class period to the trading day immediately following the
end of the class period. This analysis excludes cases alleging "33 Act claims only.

Appendix 8: Median and Average Disclosure Dollar Loss (DDL)
2013-2022

(Dollars in millions)

$1,847 B Median DDL

m Average DDL

$1,692

2013 2014 2015 2016 2017 2018 2019 2020 2021 2022

Note: DDL is adjusted for inflation based on class period end dates; 2022 dollar equivalents are presented. DDL is the dollar-value change in the defendant
firm’s market capitalization between the end of the class period and the trading day immediately following the end of the class period. This analysis excludes
cases alleging 33 Act claims only.
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Appendices (continued)

Appendix 9: Median Docket Entries by “Simplified Tiered Damages” Range
2013-2022

(Dollars in millions)

® 2013 -2021 181 177
m 2022

Less Than $50 $50-599 $100-$249 $250-5499 >$500

Note: “Simplified tiered damages” are calculated only for cases alleging Rule 10b-5 claims (whether alone or in addition to other claims).
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Adam M. Apton, Esq.

LEVI & KORSINSKY, LLP
33 Whitehall Street, 17th Floor
New York, NY 10004

Tel.: (212) 363-7500

Fax: (212) 363-7171

Attorneys for Lead Plaintiffs
and Lead Counsel for the Class

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Case No. 1:21-cv-07203-CBA-JRC

IN RE META MATERIALS INC. DECLARATION OF PAUL
SECURITIES LITIGATION MULHOLLAND OF STRATEGIC
CLAIMS SERVICES REGARDING
NOTICE AND ADMINISTRATION

I, Paul Mulholland, declare as follows:

1. I am the President of Strategic Claims Services (“SCS”), a nationally recognized class
action administration firm. I have over thirty years of experience specializing in the administration of class
action cases. SCS was established in April 1999 and has administered over six hundred (600) class action
cases since its inception. At the request of Lead Counsel, I am submitting this declaration to provide the
Court and the parties to the above-captioned action (“Action”) with information about the procedures and
methods that will be used to provide notice and claims administration services related to the proposed
Settlement in this Action. I make this declaration based on personal knowledge, and if called to testify, I
could and would do so competently.

2. After a competitive bidding process, SCS has been retained by Lead Counsel, subject to

Court approval, to provide notice and claims administration services for the settlement of this Action.
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Specifically, SCS has been retained to: (i) mail and a summary notice formatted as a postcard (“Postcard
Notice”) and/or email a link to the location of the Long Notice and Proof of Claim to potential Settlement
Class Members and nominees; (ii) cause the publication of a summary notice once over an electronic
newswire service; and (iii) provide related notice and claims administration and distribution services for
the settlement of the Action. )

3. SCS has successfully implemented notification and claims administration programs in
hundreds of securities class actions. Members of our team have administered many of the most
noteworthy securities class action settlements in recent years, including In re Christine Asia Co. Ltd. et al.
v. Jack Yun Ma (Alibaba) et al. Securities Litigation, No. 1:15-md-02631-CM (SDA), (S.D.N.Y.); Inre
Silver Wheaton Corp. Securities Litigation, No. 2:15-cv-05146-CAS-PJWx, (C.D. of Cal.); and In re
Omega Healthcare Investors, Inc. Securities Litigation., No. 1:17-cv-08983-NRB. (S.D.N.Y.). More

information on SCS qualifications and experience can be found on our website at

www.strategiccclaims.net. Attached hereto as Exhibit A is a SCS brochure; a summary of SCS experience

and qualifications; my curriculum vitae; and a list of representative cases administered by SCS over the
past three years.

4. The proposed notice plan in this matter uses customary procedures designed to provide
direct mail notification to all investors that are members of the Settlement Class and can be identified
with reasonable effort. As in most securities class actions, the vast majority of potential Settlement Class
Members are beneficial purchasers whose securities are held in “street name”—that is, the securities are
purchased by brokerage firms, banks, institutions, and other third-party nominees in each instance in the
name of the nominee, on behalf of the beneficial purchaser. Accordingly, SCS maintains a proprietary
database with the names and mailing addresses and, in some instances, email addresses, of approximately
2,200 banks, brokers, and other nominees (the “Nominee List”). The Nominee List, which SCS updates
on a monthly basis, also includes institutions that regularly file third-party claims on behalf of their
investor clients in securities class actions, as well as all entities that have requested notification in every

2
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case involving publicly traded securities. To further reach nominees and potential Settlement Class
Members, SCS will submit the notice to the Depository Trust Company (“DTC”) to post on the DTC
Legal Notice System (“LENS”). LENS enables DTC member banks and brokers to review the notice and
contact the Claims Administrator directly to obtain copies for their clients who may be Settlement Class
Members.

5. Direct mail notification will be accomplished in this Action by mailing the Postcard
Notice via United States Postal Service (“USPS”) First-Class Mail to both the entities on SCS’s Nominee
List as well as to the individuals and entities listed on any transfer records provided or caused to be
provided by Defendants (“Transfer Records™). SCS will also send notice via email to approximately
1,000 entities on SCS Nominee List that have standing requests to receive electronic notifications, as
well as to any email addresses provided in the Transfer Records.

6. The Postcard Notice will instruct nominees to facilitate notice by either providing the
names and addresses and email addresses of their clients who may be Settlement Class Members to SCS
so that Postcard Notices can be sent by SCS to these potential Settlement Class Members; or by
requesting bulk copies of the Postcard Notice for the nominee to distribute directly to potential
Settlement Class Members; or email a link to the location of the Long Notice and Proof of Claim to
Settlement Class Members. For any nominees that do not timely respond to the initial request to
facilitate notice, SCS will send supplemental notifications to encourage compliance.

7. For any Postcard Notice that is returned by the USPS as undeliverable as addressed, if a
forwarding address is provided by the USPS, the Postcard Notice will promptly be re-mailed to the
forwarding address. If no forwarding address is provided by the USPS, SCS will use a third-party
information provider to which SCS subscribes to search for an updated address, and a Postcard Notice
will be promptly re-mailed to any updated addresses that are identified.

8. In addition to mailing the Postcard Notice and publishing a summary notice, SCS will also
establish and maintain a toll-free telephone number and a case-specific website to address Settlement

3
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Class Member inquiries. The toll-free telephone number will afford callers access to an automated
attendant that answers all calls initially and presents callers with a series of choices to hear answers to
frequently asked questions. If callers need further help, they will have the option of being transferred to a
live operator during business hours. The case-specific website will include general information about the
Action and the Settlement; highlight important dates and deadlines; host key documents related to the
Action, including downloadable versions of the Long-Form Notice and Claim Form; and have
functionality for Settlement Class Members to submit their Claim Forms online.

9. Settlement Class Members who wish to be eligible to receive a distribution from the Net
Settlement Fund are required to complete and submit to SCS a properly executed Claim Form either by
mail or online such that it is postmarked or received no later than the claim-filing deadline established by
the Court, together with adequate supporting documentation for the transactions and holdings reported
therein.

10.  Each submitted claim form is reviewed upon receipt to verify that all required information
had been provided. The documentation provided with each Claim Form is also reviewed for authenticity
and compared to the information provided on the Claim Form to verify the claimant's identity and the
purchase/acquisition transactions, sale transactions, and holdings listed on the Claim Form.

11.  IfaClaim Form is determined to be defective, a deficiency letter will be sent to the
claimant describing the defect including, where applicable, what is necessary to cure the defect. The
letter will advise the claimant that the submission of the appropriate information and/or documentary
evidence to complete the Claim Form has to be sent within a specified time period from the date of the
letter, or the Claim Form would be recommended for rejection to the extent that the deficiency or
condition of ineligibility was not cured. The letter will also advise claimants that if they desired to
contest the administrative determination, they are required to submit a written statement to SCS

requesting Court review of their claim form and setting forth the basis for their request.
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12.  After the claims have been reviewed and final determination have been made as to which
claims are valid, SCS will calculate each claim's Recognized Loss, pursuant to the Court-approved Plan
of Allocation, and pro rata distribution amount based on the total Recognized Losses of all claims and the
amount available for distribution in the Net Settlement Fund. Based on our experience, we expect the
total Recognized Losses for all claims to exceed the amount available in the Net Settlement Fund for
distribution such that the fund will be fully exhausted and allocated to eligible claimants.

13.  Distribution payments will be sent via checks and wires with a specified period for each
claimant to cash their payment (typically 90 or 180 days). For any checks that are not cashed, SCS will
conduct an outreach campaign to encourage cashing and providing claimants with reissued checks where
applicable.

14.  The process described herein is the standard notice and claims administration process for

securities class action settlements.

I declare under penalty of perjury that the foregoing is true and correct. Executed this 19" day of

January 2024 at Media, Pennsylvania.

Pud ww%

PAUL MULHOLLAND
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Exhibit A
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CLAIMANT COMMUNICATION

Phone Calls

We tailor our Call Center to the needs of each
settlement, we can provide an automated approach
using the latest IVR technology or, if counsel perfers,
we offer a more personal approach and have one of
our highly trained staff answer the phone and help
the Class member with any issue they may have. We
also offer Call tracking for each case, detailing the
claimants question, and reporting on the total
number of calls received.

Email

If a client requests it, we can provide a dedicated
email address for each settlement where Class
members can correspond and recieve prompt
answers from one of our highly trained staff.

Website

On request, we can provide a dedicated website for a
settlement where all pertinent data and forms can
be easily accessed by class members. Using these
websites class counsel can quickly and easily
communicatethe class with ongoing updates and
status changes in the Settlement.
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DISTRIBUTION

Checks

We have handled distributions of all sizes and values,
ranging from a few hundred checks, to hundreds of
thousands of checks worth millions of dollars. We
monitor all our bank accounts on a daily basis using
a Postive Pay system to ensure our clients that only
checks we issued will be cashed

Taxation

SCS can handle all taxation needs for a settlement.
From calculating and paying taxes on the interest
earned in the Settlement Fund, to withholding
Federal and State taxes on wage cases, our staff of
Certified Public Accounts ensure that all filing
requirements are met

KEY INDIVIDUALS

Paul Mulholland, CPA, CVA

President

As the founder, Mr. Mulholland is the key liaison with
counsel on all administrative cases. He holds a BS degree
in Accounting from Wheeling Jesuit University and is a
Certified Public Accountant and a Certified Valuation
Analyst. He is a member of the AICPA and NACVA.

Matthew Shillady

Operations Manager

Mr. Shillady overlooks all areas of operations and systems
management. Matthew is an expert in database
management and computer systems. Matthew Shillady
is a graduate of Penn State University. He holds a BS
degree in Information Sciences and Technology
Integration with substantial experience in data
integration and database systems. Mr. Shillady has been

with Strategic Claims since June of 2003.

Josephine Bravata
Quality Assurance Manager

Ms. Bravata is involved with all areas of claims
administration. She supervises the claims processing,
database management, notification, bank reconciliations,
check distributions and preparation of reports. Ms.
Bravata joined the Company in 2001 after graduating
from Neumann College. She has a BS degree in Accounting
and a Minor in Computer and Information Management.

"I want to express my appreciation for the excellent
work that Strategic Claims Services has provided to-
date in administering the Blue Cross settlement. You
and your staff have been timely, responsive and have
made the claims administration process efficient and
effective. Thank you for all your hard work."
Mike Karnuth, Esq.
Krislov & Associates, Ltd.

Copyright © 2009 Strategic Claims Services

STRATEGIC
CLAIMS
SERVICES
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Strategic Claims Services
600 North Jackson Street
Suite ”w
Media, PA 19063

 PHONE
. 866.274.4004
~ 610.891.9852
‘;.....‘Eo.%m.ummm,,v

pmulholland@strategicclaims.net

“Your able and conscientious handling of this matter is
much appreciated.”
Honorable William C. Connor
United States District Judge
Southern District of New York
Administration of the Texaco ERISA
Litigation Settlement
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OUR MISSION

Strategic Claims Services strives to offer high quality
claims administration and unmatched solutions to
its clients while maintaining exceptional client
relationships.

» We supply customized reports and detailed
reviews of the Administration process so clients can
stay well informed and up-to-date on any aspect of
the administration process.

» We provide unsurpassed customer relations
through our fully trained claims administrators who
answer each call personally and assist our clients
with their knowledge and expertise.

» We tailor a solution to each class action to ensure
compliance with all the court and settlement
documents.

» We strive to be proactive to alert our clients of any
shortfalls or hang-ups in the administration process
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OUR HISTORY

Strategic Claims Services (SCS) was established in
1999 to provide support in managing, planning,
implementing and administering class action
litigations. The highly skilled staff consists of
Certified Public Accountants, Information
Technology professionals, experienced managers,
bookkeepers and support staff.

With over a decade of experience in hundreds of
cases involving notification, claims processing and
distribution. SCS develops a custom solution for each
and every client to ensure the highest quality service
at a competitive price. SCS is devoted to offering
paramount quality control throughout all
dimensions of the claims administration process.

As an innovator in claims administration services,
SCS is a technology driven organization with a
proven track record to handle cases of all sizes in a
cost-effective and efficient manner. The firm also
provides tailored proposals, data management, and
consultation.

CLASS NOTIFICATION

Strategic Claims Services offers many different
options for both notices and claim forms. Based on
the Client’s requirements, SCS can compare the
notice documents to ensure compliance with the
settlement documents and the Court’s require-
ments. SCS can also design Claim Forms to ensure
Class Members fully understand and comply with
the requirements of each settlement.

We can also provide assistance with publishing
Legal Notice through newspapers, press releases,
and websites. Using our contacts in the publishing
industry we can negotiate favorable rates in most
major newspapers, allowing the class to benefit
Jfrom reduced publication costs.

Our Services Include:
» Direct Mailed Notice

» Email Campaigns

» Notice Design and Proofing

» Claim Form Design

» Custom Websites for each settlement
» Customize Class Data

» Updating Out-of-Date Class Data
(National Change of Address, Skip-tracing
methods)

» Providing compliance affadavits for
publications and direct mailin

FLFE RN W B U W A0y e ss s

"Strategic Claims Services (SCS) provides excellent
customer service, and the best price in the business. SCS’s
attention to detail, high quality work, quick and accurate
turn around are the hallmarks of its true professionalism.
Ready access to SCS’s president, Paul Mulholland, and his
personal involvement assures me everything is done right.
You can’t beat SCS — they’re simply the best in the industry.”
John F. Innelli
Innelli & Robertson

DATA MANAGEMENT

One of the most important steps in class action
administration is ereating and maintaining
accurate class lists. Based on the client’s needs we
develop a custom database to hold all the class
member’s pertinent data.

Our Information Technology Specialists can:
» Convert most data formats for use in the class
database

» Database Mangement and Design

» Website Design and Updates

» Design custom reports for clients based on class data
» Removal of duplicate records

» Class-wide loss calculations
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CLAIMS PROCESSING

Our staff is well trained in all aspects of claims
processing, with a focus on quality control and
customer service. Each claim is reviewed in detail to
ensure compliance with all settlement requirements.
Using our custom built software, we ensure each
claim is calculated accurately and quickly. The scope
of our work includes, but is not limited to the
following;:

» Determining the validity of each claim filed

» Calculation of losses for each claim

» Communication with claimants to cure invalid claims
» Quality assurance for all high value claims

» Final reporting to Counsel and the Court

» Electronic Claim Processing

During the administration process we are in constant
communication with counsel concerning all matters.
We provide regular status reports from the initial
mailing through the final disposition of funds.
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PAUL MULHOLLAND
(CURRICULUM VITAE)

Mr. Mulholland is the President and founder of Strategic Claims Services (SCS) in April
0f 1999. SCS is a litigation support firm specializing in the administration of class action cases.
SCS has administered over 700 class action settlements involving the distribution of over $3.5
billion in settlement/judgment funds, and the management of more than 4 million claims with
mailings of notices to over 50 million potential class members. For more information on SCS
visit its website at www.strategicclaims.net. i

From 1992 to 1999, Mr. Mulholland was Senior Vice President of Valley Forge
Administrative Services, Inc. Mr. Mulholland was responsible for overseeing all aspects
preparation of damage/expert reports in class action matters and for claims processing and
administration of class action settlements. He also was responsible for areas of federal and state
income taxes for settlement funds and for compliance with all treasury regulations.

From 1986 to 1992, Mr. Mulholland was Chief Financial Officer of Terramics Property
Company, a Philadelphia-based regional commercial real estate company with a $150 million
real estate portfolio. He was responsible for asset management, financial reporting, budgets,
bank and investor liaison, debt restructurings, refinancings, contract negotiations, tax matters,
treasury functions and cash management.

From 1984 to 1986, Mr. Mulholland was Chief Financial Officer of American Health
Systems, Inc., a $40 million (revenue) nursing home management company, and was responsible
for financial reporting, taxation, budgeting, cash management, cost containment, risk
management and regulatory reporting.

From 1980 to 1984, Mr. Mulholland was employed at Coopers & Lybrand. He planned
and directed audit engagements in a variety of industries, including preparation of financial
statements, SEC reporting, and evaluation of internal accounting systems and supervision of staff
accountants. '

Mr. Mulholland holds a BS in Accounting from Wheeling University and is a Certified
Public Accountant (inactive). He was an adjunct professor of accounting and finance at
Neumann University and currently serves on its business advisory board.
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PAUL MULHOLLAND
EXPERT TESTIMONY AND DEPOSITIONS

Expert Testimony:

Celia L. Hale., et al., v. Wal-Mart Stores, Inc

Jackson County, Missouri

Case No. 01-CV-218710 (Division 1) June 2008

Jitendra V. Singh v. vCustomer Corporation, et al.
Eastern District of Pennsylvania
Civil Action No. 03-4439 ) June 2004

Barter v. Southmoore Golf Associates March 21, 2000 and
(Common Pleas of Northhampton County (No. 199-C-1815) March 22, 2000

Pearl and Hoffman v. Geriatric & Medical Center, Inc (Eastern
District of Pennsylvania (N0.92-CV-5113 and N0.93-CV-2129)  March 1995

Depositions:
Fosamax Products

Liability Litigation No. 1:06-MD-1789 (JFK)
(MDL No. 1789)
USDC for the Southern District of New York June 14, 2007

Aredia and Zometa Products

Liability Litigation No. 3:06-MD-1760

(MDL No. 1760)

USDC for the Middle District of Tennessee

at Nashville May 31, 2007

Jitendra V. Singh v. vCustomer Corporation, et al.
Eastern District of Pennsylvania
Civil Action No. 03-4439 June 2004

In Re: Curative Health Services, Inc. Securities Litigation
(Master File No. CV99-2074) United States District Court
Eastern District of New York February 2002

Pearl and Hoffman v. Geriatric & Medical Center, Inc (Eastern
District of Pennsylvania (N0.92-CV-5113 and No.93-CV-2129) January 1995

Mediation Presentation:

Alibaba Group Holding Limited Securities Litigation

Civil Action 1:15-md-02361 (CN)

USDC Southern District of New York

Mediation Presentation to Honorable Layne R Phillips March 2019
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SUMMARY

SCS Experience and Qualifications

SCS has been in business since 1999. SCS has administered over tOO class action cases
over the last 25 years including over 500 security cases. SCS has handled over $3.5 billion in
settlement funds. SCS is considered one of the leading notice and claims administrator in the
United States and has never had a claim filed against us in any manner. Please visit our website

at www.strategicclaims.net. Attached is a list of class action settlements SCS has administered

over the past three years.

Quality Assurance

SCS has never had a claim filed against it. This is the result of our strong quality control
procedures. For example, our database will insert the high and low trading prices and reported
trading volume (adjusted for market maker trading or specialist trading) for each day in the class
period and verify the information in the claims are within these parameters. Additional quality
assurance steps include but are not limited to review of any unusual trading on claims; large claims
using a P.O. Box as an address; large transactions by non-institutions claimants; review of
suspicious documentation by claimants; follow-up phone calls to brokers to authenticate non-
institutional purchasers; as well as various random sampling of claims for additional quality
assurance review. SCS operates similar to large public accounting firm where a staff member,
supervisor, manager and an executive all are involved in reviewing claims. Our quality control
department will then perform statistical sampling and other procedures in reviewing claims before
signing off. Besides setting up the database to detect inconsistencies, our fraud prevention
procedures consists of several steps including a sampling of claims to verify the supporting
documentation is authentic (i.e. contact brokers); performing a sampling of skip tracing to make
sure that social security numbers and names are a proper match as well as other procedures. In
addition to our list of fraudulent claimants from other cases, we communicate with the FBI for any
updated list of fraudulent claimants from previous cases.

SCS has a variety of security measures in place to ensure all personal information is kept
safe and secure. These measures include, but are not limited to, SSL encryption of all data
submitted through our website; internal monitoring of all computer usage by employees; live
antivirus scanning of all files received/sent along with weekly updates and scanning of all servers
and computers on our network; password protected and restricted access for employees working
with personal data; use of a monitored and secure VPN for remote access; daily, weekly and
monthly backups to secure offsite storage; and 24/7 notifications to immediately address any
irregularities.
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Case Name Claims Notices Settlement Value
Christine Asia Co. Ltd. et al. v. Jack Yun Ma et al. 166,891 1,086,191 $250,000,000.00
<tFerguson, et al. v. Ruane, Cunniff & Goldfarb Inc., et al., {(DST} 788 15,278 $124,625,000.00
%_3 re Silver Wheaton Corp. Securities Litigation 100,245 484,155 $41,500,000.00
—Bernstein v. Virgin America, Inc., et al. n/a 2,109 $30,976,831.97
3n re Omega Healthcare Investors, Inc. Securities Litigation 27,204 236,656 $30,750,000.00
O Menaldi v. Och-Ziff Capital Management Group LLC, et al. 30,567 68,723 $28,750,000.00
“‘@Richard Thorpe and Darrel Weisheit v. Walter Investment Management Corp., et al. 54,712 39,777 $24,000,000.00
@\_om:m__ v. Sasol Limited, et al. 46,707 89,110 $24,000,000.00
Q. Thomas, et al. v. MagnaChip Semiconductor Corp., et al. 14,419 40,078 $23,500,000.00
OAMC Entertainment Holdings, inc., et al., 7,209 25,831 $18,000,000.00
H__: re Prothena Corporation plc Securities Litigation 5,989 28,970 $15,750,000.00
O>mm::c$m3m<maaoza v. Acuity Brands, Inc., et al. 75,579 122,316 $15,750,000.00
MChavez v. Jani-King of California, et al. 9,973 3,178 $15,350,000.00
O re USA Technologies, Inc. Securities Litigation 6,089 32,766 $15,300,000.00
Tin re Zillow Group, Inc. Securities Litigation 23,585 131,533 $15,000,000.00
Garthwait, et al. v. Eversource Energy Service Company, et al. 2,806 20,902 $15,000,000.00
<fin re Horsehead Holding Corp. Securities Litigation 8,079 38,794 $14,750,000.00
Qbyane & Virginia Lanier Trust v. SandRidge Mississippian Trust |, et al. 9,172 71,072 $13,942,500.00
—fanopy Growth Corp. Securities Litigation 81,551 1,180,117 $13,000,000.00
—Plumbers & Pipefitters National Pension Fund, et al. v. Kevin Davis and Amir Rosenthal (PSG) 5,961 19,758 $13,000,000.00
Okendall v. Odonate Therapeutics, Inc. et al. 4,896 36,189 $12,750,000.00
.Wmo_mﬁ et al. v. Universal Health Services, Inc., et al. 8,040 184,690 $12,500,000.00
iISanders v. The RealReal, Inc., et al. 7,121 39,667 $11,000,000.00
In re United Development Funding IV Secdirities Litigation / Hay v. United Development Funding IV, et al. 13,717 49,535 $10,435,725.00
O ee v. Pincus Settlement 1,745 1,865 $10,000,000.00
_ﬂ: re Mindbody Inc. Securities Litigation 5,154 22,387 $9,750,000.00
—in re Biogen, Inc. ERISA Litigation n/a n/a $9,750,000.00
@Sm,\mﬂ v. Concordia International Corp. 3,071 11,159 $9,250,000.00
ENicholas Skiadas v. Acer Therapeutics Inc., et. al. 714 7,353 $8,350,000.00
wu_::,_cma & Pipefitters National Pension Fund v. Orthofix International N.V., et al. 8,362 19,208 $8,250,000.00
OMauss v. NuVasive, Inc 44,628 90,632 $7,900,000.00
D_smz? et al. v. Dave & Buster’s, Inc., et al. n/a 2,151 $7,425,000.00
Qnre Montage Technology Group Limited Securities Litigation 15,950 12,141 $7,250,000.00
YZaller v. Fred’s, Inc., et al. 2,486 8,882 $7,250,000.00
"2n re Sundial Growers Inc. Securities Litigation 951 4,683 $7,000,000.00
erreira v. Funko, Inc., et al. 6,152 32,168 $7,000,000.00
n re LinkedIn ERISA Litigation 360 19,061 $6,750,000.00
o9 re Patriot National, Inc. Securities Litigation 2,589 13,530 $6,500,000.00
m,mﬁmﬂ:m Zentaris, Inc., et al. 1,717 47,837 $6,500,000.00
n re Global Brokerage, Inc. f/k/a FXCM Inc. Securities Litigation 8,244 61,306 $6,500,000.00
n_#:o:._my et al. v. MagnaChip Semiconductor Corp., et al. (11} 21,468 45,537 $6,200,000.00
CHorowitz v. Sunlands Technology Group, et al. 627 n/a $6,200,000.00
—8ristol County Ret. Sys. v. Qurate Retalil, Inc. 20,932 89,676 $5,750,000.00
Nn re Pareteum Securities Litigation 3,773 75,785 $5,650,000.00
1,<.m_‘n:m:n v. Momo Inc,, et al. 34,301 298,740 $5,000,000.00
UBeltran v. SOS Limited, et al. 5,452 205,032 $5,000,000.00
n@um_m:umm v. State Street Corporation, et al. 245,112 469,215 $4,900,000.00
In re Akazoo S.A. Securities Litigation 533 4,550 $4,900,000.00
In re Peabody Energy Corp. Securities Litigation 9,797 34,550 $4,625,000.00



Cariton, et al., v. Cannon, et al. 7,118

In re Lifetrade Litigation 697
LYao-Yi Liu, Tung-Hung Hsieh, and Chiu-Pao Tsai v. Wilmington Trust Company, et al. (BioProfit) 1,040
%: re Lipocine Inc. Securities Litigation 2,967
—in re: iDreamSky Technology Limited Securities Litigation 15,778
#Snellink v. Universal Travel Group, Inc. 3,416
(CPe Vito v. Liquid Holdings Group, Inc., et al. 4,953
“aBrendon v. Allegiant Travel Company, et al. 16,813
@\r:m_ﬁ\ v. Zynerba Pharmaceuticals, Inc. et al. 2,611
QFergus v. Immunomedics, Inc. et al. 983
QGin re 3D Systems Securities Litigation 671
“rzmnma Food and Commercial Workers Union Pension Fund v. Advanced Emissions Solutions, Inc., et al. 22,716
Qeorrea, et al., v. Liberty Oilfield Services Inc., et al. 6,362
Qostas v. Ormat Technologies, Inc. 5,665
%wgm:.o:m Flooring, Inc., et al. . 4,065
Dawoo v. Rockwell Medical Inc., et al. 1,188

Amrit Kumar and Tony Tep v. SAExploration Holdings, Inc., et al. 1,778
<#in re IsoRay, Inc. Securities Litigation 796
QME v. Tarena International, Inc., et al,, n/a
mosmm et al v. Coca-Cola Consolidated, Inc., et al., 2,658
Harr v. Ampio Pharmaceuticals, Inc., et al. 9,938
Sred Kelsey v. Patrick J. Allin, et al. (TEXTURA) 11,800
"Dredlowski v. Roka Bioscience, Inc. 3,537
iTCeleste, v. Intrusion, Inc., et al. 1,634

Chan v. New Oriental Education and Technology Group Inc. et al. 3,378
@Byrne v. Westpac Banking Corp., et al. 32,406
_ﬂ: re Loop Industries, Inc. Securities Litigation 1,276
+In re Retrophin, Inc. Securities Litigation 6,122
w‘mnxo_mm Van Wingerden v. Cadiz Inc., et al. 5,970
SWang v. China Finance Online Co. Limited 20,645
wa._ﬂn_._m_d v. Apyx Medical Corporation, et al. 459
QConvery v. Jumia Technologies AG, et al. - State 4,421
D: re FAT Brands Inc. Securities Litigation 1,905
Qo:a::o v. Braskem S.A,, et al. 4,901
in re Spectrum Pharmaceuticals, Inc. Securities Litigation 15,845
T Barcenas et al. v. Rush Univ. Med. Ctr., et al. 2,920
%_mqr et al. v. Beth israel Deaconess Medical Center., et al. 2,635
(JPauquie v. Albany Molecular Research, Inc. et al. 7,551
o9n re Lihua International, Inc. Securities Litigation 1,688

n re Lihua International, Inc. Securities Litigation 1,691
m\mnnmﬂo. et al. v. New Source Energy Partners L.P., et al. 719
Qn re Innocoll Holdings Public Limited Company Securities Litigation 691
W: re Namaste Technologies Inc. Securities Litigation 2,965
—Allison v. L Brands, Inc., et al. 6,582
Nn re Akari Therapeutics, plc Securities Litigation 284
1roa v. Aclaris Therapeutics, Inc. Securities Litigation 3,083
%Zo_mmxm v. Tangoe, Inc., et al. 16,580
Fosey v. Costolo (TWITTER) 183,031

In re Sunrun Inc. Securities Litigation 5,200

Headen v. Conservice, LLC 340

22,786
1,433
1,097
10,376
12,822
32,351
15,004
49,085
40,897
8,396
n/a
10,367
22,151
32,542
15,356
10,143
69,492
12,286
2,850
38,291
13,400
16,376
2,631
28,966
8,119
118,279
8,263
8,807
4,886
31,744
4,983
51,044
54,230
8,949
56,912
29,354
38,807
4,141
6,785
6,785
2,283
4,582
64,992
104,599
3,460
11,918
26,366
463,059
35,908

106,168

$4,500,000.00
$4,500,000.00
$4,350,000.00
$4,250,000.00
$4,150,000.00
$4,075,000.00
$4,062,500.00
$4,000,000.00
$4,000,000.00
$4,000,000.00
$4,000,000.00
$3,950,000.00
$3,900,000.00
$3,750,000.00
$3,750,000.00
$3,700,000.00
$3,550,000.00
$3,537,500.00
$3,500,000.00
$3,500,000.00
$3,400,000.00
$3,300,000.00
$3,275,000.00
$3,250,000.00
$3,150,000.00
$3,100,000.00
$3,100,000.00
$3,000,000.00
$3,000,000.00
$3,000,000.00
$3,000,000.00
$3,000,000.00
$3,000,000.00
$3,000,000.00
$2,995,000.00
$2,950,000.00
$2,900,000.00
$2,868,000.00
$2,865,000.00
$2,865,000.00
$2,850,000.00
$2,755,000.00
$2,750,000.00
$2,750,000.00
$2,700,000.00
$2,650,000.00
$2,550,000.00
$2,500,000.00
$2,500,000.00
$2,500,000.00



Goodman v. UBS Class Action Litigation

Gregory v. Zions Bank Settlement
gn re Omnicom Group, Inc. ERISA Litigation
%S:%:: v. Oasmia Pharmaceutical AB et al.
—In re Akers Biosciences, Inc. Securities Litigation
HDonald Chu v. BioAmber Inc., et al.
CPmith v. NetApp, Inc., et al.
‘aBell v. Kanzhun Limited, et al.
%mumm-z_mﬁom v. Caesarstone, Ltd. et al.
Qin re RCI Hospitality Holdings, Inc. Securities Litigation
OMatthew Crandall v. PTCinc., et al.
“rm:a-:mm; of New York, Inc., et al v. James P. Dolan
Qhn re DS Healthcare Group, Inc. Securities Litigation
OYhurch v. Chatila, et al. (SUNEDISON)
%wmnm_r v. Tibet Pharmaceuticals, Inc.
T ohen v. Kitov Pharmaceuticals Holdings, Ltd., et al.

onvery v. Jumia Technologies AG, et al. - Federal

<tMichael Van Dorp v. Indivior PLC, et al.
YnreaTr Communications, Inc. Securities Litigation
ms re Mesoblast Class Action Litigation
Fodd France, et al. v. Jiayin Group, Inc., et al.
Qh re Tufin Software Technologies Ltd. Securities Litigation
.@Sﬁ:n et al. v. The City of Charlotte
iTBlackmon, et al. v. Zachry Holdings, Inc., et al

Crystal v. Medbox, Inc., et al. !
Orrampe v. CD Projekt S.A., et al.
_”:_Sw v. ChinaCache International Holdings Ltd. et al.
~Zhengyu He v. China Zenix Auto International Limited, et al.
w.m: v. Liberty Health Sciences, et al.
SPetrie v. Electronic Game Card, Inc., et al. / Pace v. Quintanilla, et al.
Zrord v. Natural Health Trends Corp. et al.
Qn re Correvio Class Action Litigation
pumamq v. Bayerische Motoren Werke Aktiengesellschaft, et al. (BMW AG)
quoam Technologies, inc., et al.
QCalfo, et al., v. Messina, Sr., et al.
"Jn re Akazoo S.A. Securities Litigation — Crowe Settlement

hapiro v. Alliance MMA, Inc., et al.

n re Altair Nanotechnologies Securities Litigation
o9 re KaloBios Pharmaceuticals, Inc. Securities Litigation
m: re CBD Energy Limited Securities Litigation

n re China Mobile Games & Entertainment Group, Ltd Securities Litigation
Qn re KaloBios Pharmaceuticals, Inc. Securities Litigation (1)
W._Bmox v. Kraton Corp., et al.
—Weinstein v. RMG Networks Holding Corp., et. al.
Npaulson v. Two Rivers Settlement
uov. Sogou, Inc., et al. Securities Litigation
%zmmmm,mo: v. Ji / Skeway, et al. v. China Natural Gas, Inc
%_cm:nm v. Recro Pharma, Inc., et al.

O’Hern v. Vida Longevity Fund, LP (VLF)
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Adam M. Apton, Esq.

LEVI & KORSINSKY, LLP
33 Whitehall Street, 17th Floor
New York, NY 10004

Tel.: (212) 363-7500

Fax: (212) 363-7171

Attorneys for Lead Plaintiffs
and Lead Counsel for the Class

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Case No. 1:21-cv-07203-CBA-JRC

IN RE META MATERIALS INC.
SECURITIES LITIGATION DECLARATION OF
KAOUTAR KAJJAME

I, Kaoutar Kajjame, declare as follows:

1. I respectfully submit this declaration in support of Plaintiffs’ Motion for
Preliminary Approval of Settlement. I have personal knowledge of the statements herein and if
called upon as a witness, could and would competently testify thereto.

2. On or around February 3, 2022, I contacted the law firm of Levi & Korsinsky, LLP
to discuss the lawsuit that was pending at the time against Meta Materials Inc. Following several
conversations with the firm and its attorneys, on March 4, 2022, my attorneys at Levi & Korsinsky
filed a motion for lead plaintiff on behalf of myself and my co-lead plaintiffs. At that time, I
submitted a declaration to the Court certifying, among other things, that: I had reviewed a
complaint filed in the action; I did not purchase the security that is the subject of this action at the

1
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direction of plaintiff's counsel or in order to participate in this private action; I was willing to serve
as a representative party on behalf of the class, including providing testimony at deposition and
trial, if necessary; and I would not accept any payment for serving as a representative party on
behalf of the class beyond my pro rata share of any recovery, except as ordered or approved by the
court, including any award for reasonable costs and expenses (including lost wages) directly
relating to the representation of the class.

3. Other lead plaintiff motions on behalf of other investors were also filed, including
the motion filed by Mr. Venkateswara Ramireddy and his attorneys at the Rosen Law Firm, P.A.
Mr. Ramireddy ultimately agreed to withdraw his motion and, on July 15, 2022, the Court
ultimately granted my motion for appointment as co-lead plaintift.

4. Since being appointed as a co-lead plaintiff, I have remained engaged and kept up
to date with the various proceedings by staying in communication with my attorneys at Levi &
Korsinsky. I have reviewed filings, including the complaints, stipulations and various motion
papers. I have also participated by providing documents in my possession relating to my
transactions in Meta Materials stock as well as helping counsel identify false and/or materially
misleading statements about Meta Materials and its operations.

5. I am in favor of settling this case for $3,000,000. I have at all relevant times been
familiar with the issues in the case, the negotiations that took place during the mediation, and Meta
Materials’ financial situation. The settlement presents a favorable outcome in my opinion. It will
return a substantial amount of money to investors who, in my opinion, suffered damages as a result
of investing in Meta Materials based on what I believe were inaccurate and misleading statements.
I, of course, am included amongst those investors and welcome the opportunity to put this matter

to rest. The Court should grant Plaintiffs’ motion and preliminarily approve the settlement.
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I declare under penalty of perjury that the foregoing is true and correct. Executed this 9_

day of January 2024.

R

Kaoutar kajjame (Jan 9, 2024 10:25 EST)

KAOUTAR KAJJAME
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Adam M. Apton, Esq.

LEVI & KORSINSKY, LLP
33 Whitehall Street, 17th Floor
New York, NY 10004

Tel.: (212) 363-7500

Fax: (212) 363-7171

Attorneys for Lead Plaintiffs
and Lead Counsel for the Class

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Case No. 1:21-cv-07203-CBA-JRC

IN RE META MATERIALS INC.
SECURITIES LITIGATION DECLARATION OF
PHILIP GRANITE

I, Philip Granite, declare as follows:

1. I respectfully submit this declaration in support of Plaintiffs’ Motion for
Preliminary Approval of Settlement. I have personal knowledge of the statements herein and if
called upon as a witness, could and would competently testify thereto.

2. On or around January 6, 2022, I contacted the law firm of Levi & Korsinsky, LLP
to discuss the lawsuit that was pending at the time against Meta Materials Inc. Following several
conversations with the firm and its attorneys, on March 4, 2022, my attorneys at Levi & Korsinsky
filed a motion for lead plaintiff on behalf of myself and my co-lead plaintiffs. At that time, I
submitted a declaration to the Court certifying, among other things, that: I had reviewed a
complaint filed in the action; I did not purchase the security that is the subject of this action at the

1
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direction of plaintiff's counsel or in order to participate in this private action; I was willing to serve
as a representative party on behalf of the class, including providing testimony at deposition and
trial, if necessary; and I would not accept any payment for serving as a representative party on
behalf of the class beyond my pro rata share of any recovery, except as ordered or approved by the
court, including any award for reasonable costs and expenses (including lost wages) directly
relating to the representation of the class.

3. Other lead plaintiff motions on behalf of other investors were also filed, including
the motion filed by Mr. Venkateswara Ramireddy and his attorneys at the Rosen Law Firm, P.A.
Mr. Ramireddy ultimately agreed to withdraw his motion and, on July 15, 2022, the Court
ultimately granted my motion for appointment as co-lead plaintift.

4. Since being appointed as a co-lead plaintiff, I have remained engaged and kept up
to date with the various proceedings by staying in communication with my attorneys at Levi &
Korsinsky. I have reviewed filings, including the complaints, stipulations and various motion
papers. I have also participated by providing documents in my possession relating to my
transactions in Meta Materials stock as well as helping counsel identify false and/or materially
misleading statements about Meta Materials and its operations.

5. I am in favor of settling this case for $3,000,000. I have at all relevant times been
familiar with the issues in the case, the negotiations that took place during the mediation, and Meta
Materials’ financial situation. The settlement presents a favorable outcome in my opinion. It will
return a substantial amount of money to investors who, in my opinion, suffered damages as a result
of investing in Meta Materials based on what I believe were inaccurate and misleading statements.
I, of course, am included amongst those investors and welcome the opportunity to put this matter

to rest. The Court should grant Plaintiffs’ motion and preliminarily approve the settlement.
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I declare under penalty of perjury that the foregoing is true and correct. Executed this 8_

day of January 2024.

Y i

Phili'p Granite (Jan 8,2024 15:42 EST)

PHILIP GRANITE




DocuSign knvglope 0 APARRE 5 S e B AR HEER ent 71-9 Filed 01/19/24 Page 1 of 3 PagelD #: 1994

Adam M. Apton, Esq.

LEVI & KORSINSKY, LLP
33 Whitehall Street, 17th Floor
New York, NY 10004

Tel.: (212) 363-7500

Fax: (212) 363-7171

Attorneys for Lead Plaintiffs
and Lead Counsel for the Class

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Case No. 1:21-cv-07203-CBA-JRC

IN RE META MATERIALS INC.
SECURITIES LITIGATION DECLARATION OF
RICARDO JOSEPH

I, Ricardo Joseph, declare as follows:

1. I respectfully submit this declaration in support of Plaintiffs’ Motion for
Preliminary Approval of Settlement. I have personal knowledge of the statements herein and if
called upon as a witness, could and would competently testify thereto.

2. On or around January 13, 2022, I contacted the law firm of Levi & Korsinsky, LLP
to discuss the lawsuit that was pending at the time against Meta Materials Inc. Following several
conversations with the firm and its attorneys, on March 4, 2022, my attorneys at Levi & Korsinsky
filed a motion for lead plaintiff on behalf of myself and my co-lead plaintiffs. At that time, I
submitted a declaration to the Court certifying, among other things, that: I had reviewed a
complaint filed in the action; I did not purchase the security that is the subject of this action at the

1
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direction of plaintiff's counsel or in order to participate in this private action; I was willing to serve
as a representative party on behalf of the class, including providing testimony at deposition and
trial, if necessary; and I would not accept any payment for serving as a representative party on
behalf of the class beyond my pro rata share of any recovery, except as ordered or approved by the
court, including any award for reasonable costs and expenses (including lost wages) directly
relating to the representation of the class.

3. Other lead plaintiff motions on behalf of other investors were also filed, including
the motion filed by Mr. Venkateswara Ramireddy and his attorneys at the Rosen Law Firm, P.A.
Mr. Ramireddy ultimately agreed to withdraw his motion and, on July 15, 2022, the Court
ultimately granted my motion for appointment as co-lead plaintift.

4. Since being appointed as a co-lead plaintiff, I have remained engaged and kept up
to date with the various proceedings by staying in communication with my attorneys at Levi &
Korsinsky. I have reviewed filings, including the complaints, stipulations and various motion
papers. I have also participated by providing documents in my possession relating to my
transactions in Meta Materials stock as well as helping counsel identify false and/or materially
misleading statements about Meta Materials and its operations.

5. I am in favor of settling this case for $3,000,000. I have at all relevant times been
familiar with the issues in the case, the negotiations that took place during the mediation, and Meta
Materials’ financial situation. The settlement presents a favorable outcome in my opinion. It will
return a substantial amount of money to investors who, in my opinion, suffered damages as a result
of investing in Meta Materials based on what I believe were inaccurate and misleading statements.
I, of course, am included amongst those investors and welcome the opportunity to put this matter

to rest. The Court should grant Plaintiffs’ motion and preliminarily approve the settlement.
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1/8/2024

I declare under penalty of perjury that the foregoing is true and correct. Executed this
day of January 2024.
DocuSigned by:
X 1 H F8D—
RICARDO JOSEP



Case 1:21-cv-07203-CBA-JRC Document 71-10 Filed 01/19/24 Page 1 of 12 PagelD #: 1997

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Case No. 1:21-cv-07203-CBA-JRC

IN RE META MATERIALS INC. [PROPOSED] ORDER GRANTING
SECURITIES LITIGATION PRELIMINARY APPROVAL OF
SETTLEMENT

WHEREAS, a consolidated class action is pending before the Court entitled In re
Metamaterials Inc. Securities Litigation, No. 1:21-cv-07203-CBA-JRC (E.D.N.Y.);

WHEREAS, (a) Lead Plaintiffs Kaoutar Kajjame, Philip Granite, and Ricardo Josephs,
individually and on behalf of the Settlement Class (defined below) (collectively, “Plaintiffs”), and
(b) Meta Materials Inc. f/k/a Torchlight Energy Resources, Inc. (“Meta Materials”), George
Palikaras, Greg McCabe, John Brda, and Kenneth Rice (collectively, “Defendants”; and together
with the Plaintiffs, the “Parties”) have determined to settle all claims asserted against Defendants
in this Litigation with prejudice on the terms and conditions set forth in the Stipulation of
Settlement dated January 19, 2024 (the “Stipulation”) subject to the approval of this Court (the
“Settlement”);

WHEREAS, (a) Allen Denton and Menachem Gurevitch, plaintiffs in a related
shareholder class action lawsuit alleging claims for breaches of fiduciary duty and aiding and
abetting breaches of fiduciary duty, styled Denton, et al. v. Palikaras, et al., No. A-23-878134-C
(Clark Cty., NV) (the “State Action”) filed in Nevada state court, and (b) Defendants and additional

defendants Alexandre Zyngier, Robert Lance Cook, and Michael Graves in the State Action also
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have determined to settle all claims asserted in the State Action, as contemplated and comprised
by the definition of the Settlement Class in this Action; and

WHEREAS, the Court having reviewed and considered Plaintiffs’ unopposed Motion for
Preliminary Approval of Class Action Settlement (the “Motion”); as well as all papers submitted
in support thereof; the proposed Settlement as set forth in the Stipulation, which, together with the
exhibits annexed thereto, sets forth the terms and conditions of a proposed settlement of the above-
captioned Litigation, dismissing the Defendants with prejudice upon the terms and conditions set
forth therein; a copy of which has been submitted with the Motion and the terms of which are
incorporated herewith; and all other prior proceedings in this Litigation; and good cause for this
Order having been shown:

NOW, THEREFORE, IT ISHEREBY ORDERED:

1. The provisions of the Stipulation, including definitions of the terms used therein,
are hereby incorporated by reference as though fully set forth herein. All capitalized terms used
herein have the meanings set forth and defined in the Stipulation.

2. This Court has jurisdiction over the subject matter of this Litigation and over all
parties to this Litigation, including Settlement Class Members.

3. The Court preliminarily approves the Settlement and the proposed Plan of
Allocation described in the Notice as fair, reasonable and adequate as to all Settlement Class
Members, pending a final settlement and fairness hearing (the “Settlement Hearing”). The Court
preliminarily finds that the proposed Settlement should be approved as: (i) the result of serious,
extensive arm’s-length and non-collusive negotiations; (ii) falling within a range of reasonableness
warranting final approval; (iii) having no obvious deficiencies; (iv) not improperly granting

preferential treatment to any of the Plaintiffs or segments of the Settlement Class; and (v)
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warranting notice of the proposed Settlement at the Settlement Hearing described below.

4. Pursuant to Rules 23(a) and (b)(3) of the Federal Rules of Civil Procedure, and for
purposes of this Settlement only, the Court hereby certifies a Settlement Class, defined as: (a) All
Persons that purchased Meta Materials and/or Torchlight Energy Resources, Inc. (“Torchlight”)
publicly traded securities during the Class Period, and were damaged thereby; (b) All holders of
Torchlight stock as of the May 5, 2021 record date, eligible to vote on the proposed merger with
Metamaterial, Inc. at Torchlight’s June 11, 2021 special meeting of shareholders, and were
damaged thereby; and (c) All holders of Torchlight stock as of June 28, 2021, the date the proposed
merger with Metamaterial, Inc. was consummated, and were damaged thereby. Excluded from the
Settlement Class are: (i) Defendants and their Related Parties; (ii) the officers, directors, and
affiliates of Meta Materials, at all relevant times; (iii) Meta Materials’ employee retirement or
benefit plan(s) and their participants or beneficiaries to the extent they purchased or acquired Meta
Materials securities through any such plan(s); (iv) any entity in which Defendants have or had
controlling interest; (v) Immediate Family members of any excluded person; and (vi) the legal
representatives, heirs, successors, or assigns of any excluded person or entity. Also excluded from
the Settlement Class are those Persons who validly and timely request exclusion.

5. With respect to the Settlement Class, this Court finds solely for purposes of
effectuating this settlement that: (a) the Settlement Class Members are so numerous that joinder of
all Settlement Class Members in the Litigation is impracticable; (b) there are questions of law and
fact common to the Settlement Class which predominate over any individual questions; (c) the
claims of the Plaintiffs are typical of the claims of the Settlement Class; (d) Plaintiffs have fairly
and adequately represented and protected the interests of all of the Settlement Class Members; and

(e) a class action is superior to other available methods for the fair and efficient adjudication of
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the controversy, considering: (i) the interests of the members of the Settlement Class in
individually controlling the prosecution of the separate actions; (ii) the extent and nature of any
litigation concerning the controversy already commenced by members of the Settlement Class;
(iii) the desirability or undesirability of continuing the litigation of these claims in this particular
forum; and (iv) the difficulties likely to be encountered in the management of the class action.

6. The Court hereby finds and concludes that pursuant to Rule 23 of the Federal Rules
of Civil Procedure, and for the purposes of the Settlement only, Plaintiffs are adequate class
representatives and certifies them as Class Representatives for the Settlement Class. The Court
also appoints Lead Counsel as Class Counsel for the Settlement Class, pursuant to Rule 23(g) of
the Federal Rules of Civil Procedure.

7. The Court approves the appointment of Strategic Claims Services as the Claims
Administrator to supervise and administer the notice procedure and the processing of claims.

8. The Court orders the stay of any pending litigation and enjoins the initiation of any
new litigation by any Settlement Class Member in any court, arbitration, or other tribunal that
includes any Released Claims against the Released Parties.

9. The Court hereby approves, as to form and content, the proposed Notice and
Postcard Notice, substantially in the forms annexed hereto as Exhibits A-1 and A-4, and directs
that as soon as practicable after entry of this Order, but no later than fourteen (14) days after entry
of this Order granting preliminary approval, that the Settlement Administrator publish the Notice
on a website to be maintained by the Claims Administrator and provide the Postcard Notice to
each known Settlement Class Member via first class U.S. mail, postage pre-paid. Meta Materials
shall cooperate in the identification of Settlement Class Members by producing reasonably

available information from its shareholder transfer records or transfer agent. The Claims
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Administrator shall file with the Court proof of mailing of the Notice seven (7) days prior to the
Settlement Hearing.

10. Banks, brokerage firms, institutions, and other persons who are nominees who
purchased or otherwise acquired Meta Materials securities for the beneficial interest of other
persons during the Settlement Class Period are directed to, within ten (10) days after receipt of the
Notice: either (a) send the Postcard Notice to all beneficial owners of Meta Materials securities
purchased or otherwise acquired during the Class Period; or (b) send a list of the name, addresses
and email addresses of such beneficial owners to the Claims Administrator; or (c) request a link to
the location of the Long Notice and Proof of Claim and email the link to Settlement Class
Members. Upon full compliance with these directions, such nominees may seek reimbursement of
their reasonable expenses actually incurred up to a maximum of $0.03 per name, address and email
address provided to the Claims Administrator; or up to $0.03 per Postcard Notice mailed, plus
postage at the rate used by the Claims Administrator; or up to $.03 per email sent. The Claims
Administrator or nominees shall provide notice to each Settlement Class Member no later than
sixty (60) days prior to the Settlement Hearing.

11.  The cost of providing the Notice to the Settlement Class as specified in this Order
shall be paid as set forth in the Stipulation.

12.  The Court hereby approves, as to form and content, the proposed form Summary
Notice, substantially in the form annexed hereto as Exhibit A-3, and directs that within twenty-
one (21) days after entry of this Order granting preliminary approval the Claims Administrator
shall cause such Summary Notice to be published on a national business newswire. The Claims
Administrator shall file with the Court proof of publication of the Summary Notice seven (7) days

prior to the Settlement Hearing.
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13.  The Court approves the proposed Proof of Claim substantially in the form of
Exhibit A-2 hereto.

14, The Court orders that the Notices, Proof of Claim form, Stipulation of Settlement
and all papers submitted in support thereof be posted to a website to be maintained by the Claims
Administrator.

15.  This Court preliminarily finds that the distribution of the Notice and the publication
of the Publication Notice, and the notice methodology, contemplated by the Stipulation and this
Order:

(@) Constitute the best practicable notice to Settlement Class Members under
the circumstances of this Action;
(b) Are reasonably calculated, under the circumstances, to apprise

Settlement Class Members of: (i) the proposed Settlement of this Action; (ii) their right to

exclude themselves from the Settlement Class; (iii) their right to object to any aspect of the

proposed Settlement; (iv) their right to appear at the Settlement Hearing, either on their
own or through counsel hired at their own expense, if they did not exclude themselves from
the Settlement Class; and (v) the binding effect of the proceedings, rulings, orders, and
judgments in this Action, whether favorable or unfavorable, on all persons not excluded
from the Settlement Class;

(c) Are reasonable and constitute due, adequate, and sufficient notice to all
persons entitled to be provided with notice; and

(d) Fully satisfy all applicable requirements of the Federal Rules of Civil
Procedure (including Rules 23(c) and (d)), the United States Constitution (including the

Due Process Clause), the Securities Exchange Act of 1934, 15 U.S.C. § 78u-4(a)(7), the
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Private Securities Litigation Reform Act of 1995, the Rules of Court, and any other

applicable law.

16. Settlement Class Members who wish to participate in the Settlement shall complete
and submit the Proof of Claim and Release form in accordance with the instructions contained in
the Notice. Unless the Court orders otherwise, all Proof of Claim and Release forms must be
submitted no later than one hundred twenty (120) days after entry of this Order.

17.  Any Settlement Class Member who does not submit a Proof of Claim and Release
within the time provided shall be barred from sharing in the distribution of the proceeds of the Net
Settlement Fund, unless otherwise ordered by the Court, but shall nevertheless be bound by any
final judgment entered by the Court. Notwithstanding the foregoing, Lead Counsel shall have the
discretion to accept late-submitted claims for processing by the Claims Administrator so long as
distribution of the Net Settlement Fund is not materially delayed thereby.

18.  Any person falling within the definition of the Settlement Class may seek to be
excluded from the Settlement Class by submitting to the Settlement Administrator a request for
exclusion (“Request for Exclusion”), which complies with the requirements set forth in the Notice
and is postmarked no later than twenty-eight (28) days prior to the Settlement Hearing. Any
Request for Exclusion that does not supply the information required by this Paragraph 16 shall be
rejected, and any such Settlement Class Member shall be bound by the Stipulation and any
judgment entered in connection therewith.

19.  All persons who submit valid and timely Requests for Exclusion shall have no
rights under the Stipulation, shall not share in the distribution of the Net Settlement Fund, and shall
not be bound by the Settlement Stipulation or the Judgment. However, a Settlement Class Member

may submit a written revocation of a Request for Exclusion up until seven (7) days prior to the



Case 1:21-cv-07203-CBA-JRC Document 71-10 Filed 01/19/24 Page 8 of 12 PagelD #: 2004

date of the Settlement Hearing and still be eligible to receive payments pursuant to the Stipulation
provided the Settlement Class Member also submits a valid Proof of Claim prior to the Settlement
Hearing (the “Bar Date”).

20.  Unless otherwise ordered by the Court, the Court stays all proceedings in the Action
other than proceedings necessary to carry out or enforce the terms and conditions of the Stipulation.
Pending final determination of whether the Settlement should be approved, the Court bars and
enjoins Plaintiffs, and all other members of the Settlement Class, from commencing or prosecuting
any and all of the Released Plaintiffs’ Claims against each and all of the Defendants’ Related
Parties.

21.  The Settlement Hearing shall take place before the undersigned, United States
District Judge Carol Bagley Amon, in Courtroom 10D S at the United States District Court for the

New York Eastern District, 225 Cadman Plaza East, Brooklyn, NY 11201, on , at

____:__.m., to determine:

(@ Whether the Settlement, on the terms and conditions provided for in the
Stipulation, should be finally approved by the Court as fair, reasonable, and adequate;

(b) Whether the Litigation should be dismissed on the merits and with
prejudice as to the Defendants;

(¢) Whether the Court should permanently enjoin the assertion of any claims
that arise from or relate to the subject matter of the Litigation;

(d) Whether the application for attorneys’ fees and expenses to be submitted
by Lead Counsel should be approved,

() Whether the Plan of Allocation is fair and reasonable to the members of

the Settlement Class; and
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(F)  Such other matters as the Court may deem necessary or appropriate.

22.  The Court may finally approve the Stipulation at or after the Settlement Hearing
with any modifications agreed to by the parties and without further notice to the Settlement Class
Members.

23.  Lead Counsel and/or Defendants’ Counsel shall submit papers in support of the
Settlement, Plan of Allocation and Award of Attorney Fees and Expenses no later than thirty-five
(35) days prior to the Settlement Hearing.

24.  Any Settlement Class Member and any other interested person may appear at the
Settlement Hearing in person or by counsel and be heard, to the extent allowed by the Court, either
in support of or in opposition to the matters to be considered at the hearing; provided, however,
that no person shall be heard, and no papers, briefs, or other submissions shall be considered by
the Court in connection to such matters, unless no later than twenty-eight (28) days before the
Settlement Hearing, such person files with the Court a statement of objection setting forth: (i)
whether the person is a Settlement Class Member; (ii) to which part of the Stipulation the
Settlement Class Member objects; (iii) the specific reason(s), if any, for such objection including
any legal support the Settlement Class Member wishes to bring to the Court’s attention. Such
Settlement Class Member shall also provide documentation sufficient to establish the Meta
Materials securities purchased, acquired and sold from September 21, 2020 to June 24, 2022, both
dates inclusive (including the number of shares, dates, and prices). Failure to provide such
information and documentation shall be grounds to void the objection.

25.  All papers in response to objections or otherwise in support of the Settlement and
related matters shall be filed fourteen (14) days prior to the Settlement Hearing.

26. Defendants shall have no responsibility for the Plan of Allocation or any Fee and
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Expense Application, and such matters will be considered separately from the fairness,
reasonableness, and adequacy of the Stipulation.

27.  Ator after the Settlement Hearing, the Court shall determine whether the Plan of
Allocation and any Fee and Expense Application proposed by Lead Counsel should be approved.

28.  All reasonable expenses incurred in identifying and notifying Settlement Class
Members as well as administering the Settlement Fund shall be paid as set forth in the Stipulation.
The Court may adjourn the Settlement Hearing, including the consideration of the motion for
attorneys’ fees and expenses, without further notice of any kind other than an announcement of
such adjournment in open court at the Settlement Hearing or any adjournment thereof. The
contents of the Settlement Fund held by Esquire Bank (which the Court approves as the Escrow
Agent), shall be deemed and considered to be in custodia legis of the Court, and shall remain
subject to the jurisdiction of the Court, until such time as they shall be distributed pursuant to the
Stipulation and/or further order(s) of the Court.

29. If the Settlement is approved, all Settlement Class Members will be bound by the
terms of the Settlement as set forth in the Stipulation, and by any judgment or determination of the
Court affecting the Settlement Class, regardless of whether or not a Settlement Class Member
submits a Proof of Claim. Any member of the Settlement Class who fails to opt out of the
Settlement Class or who fails to object in the manner prescribed therein shall be deemed to have
waived, and shall be foreclosed forever from raising objections or asserting any claims arising out
of, related to, or based in whole or in part on any of the facts or matters alleged, or which could
have been alleged, or which otherwise were at issue in the Action.

30. Upon payment of the Settlement consideration to the Escrow Account by

Defendants, the Settlement Fund shall be deemed to be in the custody of the Court and shall remain

10
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subject to the jurisdiction of the Court until such time as the Settlement Fund is distributed or
returned to Defendants pursuant to the Stipulation and/or further order of this Court. There shall
be no distribution of any part of the Net Settlement Fund to the Settlement Class until the Plan of
Allocation is finally approved.

31. Except for the obligation to cooperate in the production of reasonably available
information with respect to the identification of Class Members from Meta Materials’ shareholder
transfer records, in no event shall Defendants have any responsibility for the administration of the
Settlement, and Defendants shall not have any obligation or liability to Plaintiffs in connection
with such administration.

32. No Person shall have any claim against the Released Parties, the Claims
Administrator, the Escrow Agent or any other agent designated by Lead Counsel based on
distribution determinations or claim rejections made substantially in accordance with this
Stipulation and the Settlement, the Plan of Allocation, or further orders of the Court, except in the
case of fraud or willful misconduct. No person shall have any claim under any circumstances
against the Released Parties, based on any distributions, determinations, claim rejections or the
design, terms, or implementation of the Plan of Allocation.

33. Defendants have denied, and continue to deny, any and all allegations and claims
asserted in the Litigation, and Defendants have represented that they entered into the Settlement
solely to eliminate the burden, expense, and uncertainties of further litigation.

34. Neither the Stipulation, nor any of its terms or provisions, nor any of the
negotiations or proceedings connected with it, shall be construed as an admission or concession
by Defendants of the truth of any of the allegations in the Litigation, or of any liability, fault, or

wrongdoing of any kind.
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35.  The Released Parties, and each of their counsel may file the Stipulation and/or the
Order and Final Judgment in any action that may be brought against them in order to support a
defense or counterclaim based on the principles of res judicata, collateral estoppel, release, good
faith settlement, judgment bar or reduction of any other theory of claim preclusion or issues
preclusion or similar defense or counterclaim.

36. In the event that the Settlement does not become effective in accordance with the
terms of the Stipulation, this Order shall be rendered null and void to the extent provided by and
in accordance with the Stipulation and shall be vacated, and in such event, all orders entered and
releases delivered in connection therewith shall be null and void to the extent provided by and in
accordance with the Settlement, and without prejudice to the rights of the parties to the Stipulation
before it was executed.

37.  The Court reserves the right to alter the time or the date of the Settlement Hearing
without further notice to the Settlement Class Members, provided that the time or the date of the
Settlement Hearing shall not be set at a time or date earlier than the time and date set forth above,
and retains jurisdiction to consider all further applications arising out of or connected with the

settlement.

SO ORDERED in the Eastern District of New York on , 2024.

THE HON. CAROL BAGLEY AMON
UNITED STATES DISTRICT JUDGE
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